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TITLE VI

OFFENCES AGAINST RIGHTS OF PROPERTY AND
RIGHTS ARISING OUT OF CONTRACTS, AND
OFFENCES CONNECTED WITH TRADE.

PART XXI1V,

Weaar THINGs Can B BTOLER.

808. Every inanimate thing whatever which is the preperty of sny
person, and which either is or may be made movenble, shall henceforth he
caprble of being stolen as soon ae it becomes moveabls, although it is made
moveable in order to steal it : Provided, thet nothing growing out of the sarth
of a veluenot exceeding twenty-five cents shall (except in the cases hereinafter
provided) be dsemed capable of being stolen,

Rection 337, post, provides for the stealing of trees of &
value not exceeding twenty-five cents,

By the above section, whatever remained of the common
law rule as to fixtures, things growing, minerals, choses in
action, is superseded. The reason why things growing
under the value of twenty-five cents are excepted ig the

harshness of exposing every person to be freated as a thief

who picked s flower in a garden or cut & stick from a
" hedge: 8 Btephen’s Hist. 162.

#The rules that documents evidencing certain rights, and
that land and things ¢ savouring of the realty * are not capable of
being stolen, appear to us wholly indefensible. It is, no doubt,
physically impossible to steal a legal right, or to carry away &
field, but this affords no ground at all for the rule that it shall
be legally impossible to commit theft upon documents which
afford evidence of legal rights, or upon things which, though
fastened to, growing omt of, or forming part of the soil, are
capable of being detached from it and carried away.

¢« Thege rules have been qualified by statutory exceptions ao
wide and intricate that they are practically abolished, but they
still give form to a considerable part of the law of theft, and

|
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occasionally prodnce failure of justiee in cuses in which the
gtatutory ¢xception i3 not quite co-extencive with the eomman
law rale. These rules we propose to abolish absolutely,”—Imp.
Comm. Rep,

Anivars Capasre oF Beng STOLEN.

204. All tame living creatures, whethér tame by nature or wild hy
nature and tamed, shall be capable of being stolen ; but tame pigeons shall b
capable of being stolen po long only as they are in s dovecote or on their
owner's land.

2. All living creatures wild by nature, such as are not commonly found i
& condition of natural liberty in Canada, shall, if kept in & state of confinernent,
be capable of being stolen, not only while they are so confined but after they
have eacaped from confinement. .

3, All other living creatures wild by nature shall, if kept in a state of
confinement, be capable of being stolen so long as they remain in confinement
or are heing astually pursued after escaping therefrom, but no longer.

4. A wild living creature shall he deemed tobe in & state of confinement
8o long as it ia in & den, cage or small inolosure, stye or tank, oris otherwise so:
situated that it cannot escape and that its owner can take possession of it at
pleasure.

5. Oysters and oyster brood shall be capable of being stolen when in oyater-
beds, layings, and fisheries whioh ere the property of any person, and
sufliciently marked ont or known as such property,

6, Wild creatures in the enjoyment of their natural liberty shall not be-
capable of being stolen, nor shall the taking of their dead bodies by, or by the:
orders of, the person who killed them before they are reduced into actual
possession by the owner of the land on which they disd, be desmed to be theft.

7. Every thing produced by or forming part of any living creature
capable of being stolen, shall be capable of being stolen.

Ag to the stealing of pigeons when away from their
owner’s land, see post, &. 838.

As to stealing oysters, see post 5. 884,

“ As to animals, one rule of the existing law is founded omr

the principle that to steal mnimals used for food or labour is a
crime worthy of desth, but that to steal animals kept for pleasura
or ouriogity is only a civil wrong. The principle has long since
been practically abandoned. Bheep stealing is no longer a
capital crime, and dog stealing is & statutory offence; but the
distinction still gives its form to the law, and occasionally pro-
duces results of a very undesirable kind. It has been lately held,
for instance, that as a dog i# not the subject of larceny at
eommon law, it is not a crime to. obtain by false pretenses two
Cera. Law—22
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valnable pointers: R. v. Bobinson, Bell, 84. It scems to us
that thia rule i quite unreasonable, and that all animals which
are the subject of property should also ba the subject of larceny.
This, however, suggssts the question, what wild animals are the
subject of property, and how long do they continue to be s0?
This question must be considered in reference to living animals
fere nature in the enjoyment of their natural liberty; living
animals fere nature escaped from captivity ; and pigeons which,
singularly enough, form & class by themselves. The existing law
upon this subject, is that a wild living animal in the enjoyment of
its natnral liberty is not the subject of property; but thet when
dead it becomes the property of the person on whose land it dies,
in such a sense that he is entitled to take it from & trespasser,
but not in such & sense that the person who tock it away, on
killing it, is guilty of theft. This in specially imporfant in
referency to game. This state of the law we do not propose io
alter. Ag to living animals fere nature in eaptivity, we think
they ought to be capable of being stolen.

& When such an animal escapes from captivity, a distinction
appears to us to arige which deserves recognition. If the animal i
one which is commonly found in & wild state in this eountry
it seems reasonable that on its eseape it. should cease to be
property.

« A persort seeing such sn animal in & field may have no
reagonable grounds for supposing that it had just escaped from
eaptivity.

«T{, however, a man were to fall in with an animal imported
as a ecuriosity, ab great expense, from the interior of Africa, he
gould hardly fail to know that it had escaped from some person
to whom it would probably have a considerable money value.
We' think that a wild animal should, on eseaping from confine-
ment, still be the subject of larceny, unless it be one commonly
found wild in this country.”—Imp. Comm. Rep.

DefINITION OF THEFT.

03, Thefs or atealing is the act of fraudulently and without eolour of
right taking,or fraudulently and without o dour of right ting to the use of any
peraon, anything eapable of being stolen, with intent—

{) to deprive the owner, or any person having any epecial property

o3 interest thereim, temporarily or absolutely of such thing or of auch pro-

perty or interest ; or :

L
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(b} to pledge the same or deposit it as sseurity ; or

(c) to part with it under a condition as to ite return which the person
parting with it may be unable to perform ; or

{d) to deal with it in such a tmanner that it cannot be)restored in the
condition in which it was at the time of such taking and conversion,

2. The taking or conversion may be fraudulent, although effected without
secrecy or attempt at concealment.

3. It is immaterial whether the thing converted was taken for the purpcse
of conversion, or whether it was, at the time of the conversion, in the lawful
possession of the person converting.

4. Theft is committed when the offender moves the thing or causes it to
move or to be moved, or begins to canse it to become moveable, with intent to
steal it.

b. Provided, that no factor or agent shall be guilty of theft by pledging or
giving a lien on any goods or document of title to goods intrusted to him for
the purposs of sale or otherwise, for any sum of money not grester than the
amount due to him from his principal at the time of pledging or giving a lien
on the same, together with theamount of any bill of exohange accepted by him
for or on acoount of his principal,

6. Provided, that if any servant, condrary fo the orders of hiz master, takes
Srom his possession any food for the purposeof giving the anme o having the
swme given to any horse or other animal belonging to or in the possesgion of kis
master, the servant so offending shall not, by reason thereaf, be guilty of theft.
B. 8. C. c. 164, 5. 63.

The words in italies “fraudulently and without colour of
right, converting to the use of any person,” have the effect
of abolishing the distinction between embezzlement and
larceny. By that definition the gist of the offence of theft is
now a fraudulent conversion, and not an unlawful taking :
3 Stephen’s Hist. 166. The word *‘ temporarily ” is new,
and was nof in the English draft. I may have been in-
serted go as to include the enactment of s, 85 R. 8. C. c.
164, but i3 nevertheless wrong. 8-3. 6 (new) is a partial
re-enactment of 26 & 27 V. ¢. 108, (Imp.), by which the case
of B. v. Morfit, R. & R. 807, is not now law in England.

# Technicalities of more importence conneeted with the
taking are those which have led to the distinetion between theft
and embezzlement. The immediate consequence of the dosirine
that & wrongful taking is of the essence of theft is, that if a
person obtains possession of a thing innocently, and afterwards
frandulently misappropriates it, he is guilty of no offence. This
doctrine has been qualified by a number of statutory exceptions,
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esch of which has been aitended with difficulties of its own.
) We have therefore defined theft in such s manner ag
to put wrongful taking and all other means of fraudulent mis-
appropriation on the same footing. The definitien properly
oxpounded and qualified will, we think, be found to embrace
every act which in common language would be regarded as theft,
and it will avoid all the technicalities referred to ay arising out
of the common law rules, ag well as out of the intricate and
somewhat arbifrary legislation on the subject.

« Tha erime of embezzlement, wherever the subject matter
of it is a chattel ox other thing which is to be handed over in
gpecie will, come within the definition of theft, but where the
subject matfer 13 not to be handed over in specie, but may be
accounted for by handing over an equivalent, it requires separate
provisions whieh will be found in se. 249, 250 & 251 (ss. 308, 808,
310, post), It is essential to all of these offences that there
ghould be the animus furandi, that guilty intention which makes
the difference between a trespass and a theft.”—Imp. Comm.
Reyp.

TrerT oF THiNgS UsDER SREIZURE.
806. Every one commits theft and steals the thing taken er oarried

away who, whether pretending to be the owner or not, secretly or openly, takes.

or earries away, or canses to be taken or carried away, without lawful authox-
ity, any property under lawful seigure and detention. R. 8. C. ¢ 164, 5. 50..

Punisbment, 3. 856, post.

The words “and whether with or withont force and vio-
lence " were in the repealed ciause.

Bishop, 2 Cr. L. 790, says: “If one, therefore, has
traneferred to another a special property in goods, retain-
ing in himself the general ownership, or, if the law has
made such transfer, he commits laxceny by taking them
with felonious intent.”

So if a man steal his goods in custodia legis. But “1if
the goods stolen were the general property of the defendant,

who took them from the possession of one to whose care

they had been committed, as, for instance, from an officer
seizing them on an execution against the defendant, it must
be skown that the latter knew of the execution and seizure;
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otherwise the required intent does not appear. The pre-

‘sumption, in the absence of such knowledge, would be, that

he took the goods, supposing he had the right so to do’:

-2 Bishop, Cr. Proo. 749.

Seetion 212, e¢. 82, B. B. (. contains an enactment in a
similar gensa a8 to goods seized by the customs officers.

KILLING ANIMALS TO STEAL CAROASEs, Ere.

830'7. Every one commits theft and steals the creature killed who kills
any living oreature capable of being stolen with intent to steal the carcase,
gkin, plumage or any part of such creature. R. 8. €, ¢. 164, 8. 8. {Amended).
21.95 V. . 96, u. 11. (Imp.).

Punishment, 8. 858, post,

The repealed section applied to * animals ¥ instead of
* living creatures.”

" Indictment.— one sheep of the goods
and chattels of I. N. unlawfully did steal.

Cutting off part of a sheep, in this instance the leg,

.while it is alive, with intent to steal it, will support an in-

dictment for killing with intent to steal, if the cutting off
must oceasion the sheep’s death: R. v. Clay, B. & R. 887.

So on the trial of an indictment for killing a ewa with
intent to steal the carcase, it appeared that the prisoner
wounded the ewe by cutting her throat, and was then
interrupted by the prosecuior, and the ewe died of the
wounds two days after. It was found by the jury who con-
victed the prisoner that he intended to steal the earcase of
the ewe. The court held the comviction right: R.
v. Sutton, 8 C. & P. 291. It is immaterial whether the
intent waa to steal the whole or part only of the carcase:
R. v. Williams, 1 Moo. 107.

Any one Lilling eattle with intent to steal the carcase,
should be indicted under s. 499, post.

~

TEEFT BY AGENT.

R08. Every one commits theft who having received any money or
valuable security or other thing whatsoever, on terms requiring him to secount
for or pay the same, or the proeseds thereof, or any part of such proceeds, to
any other person, though not requiring him to deliver over in specie the
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jdentical money, valuable security or other thing received, frendulently com-
yarts the sixe to his own use, or fraudulently omits 4o account for or pay the
game or any part thersof, or to account for, or pay such progesda or any part
thereof, which he was required toaccount for or pay ss aforesaid,

2. Provided, that if it be part of the said terma-that the mones or other
thing received, or the procseds thereof, shall form an item in a.debtor and
creditor account between the person receiving the same and the person to
whom he ia to account for or pay the smme, and that such last mentioned per-
son shall rely only on the personal liability of the other as his debtor in respeat
thereof, the propsr entry of such money or proceeds, or eny part thereof, in
such account, shall be & sufficient acoounting for the money, or progeeds, or
part thereof 30 entered, and in such case no fraudulent convergion -of the
amount aceonnted for shall be deemed to have taken place. R. 8.C..c. 164,
B 81, ef seq. (Amended). 24-25 V. ¢. 96, 8. 75 ¢t seq. (Tmm. ).

“ Valuable security” defined, #. 8; see post, under s.
810, and R. v. Barnett, 17 O. B. 640,

TuerT BY PErsoN HoLDING POWER 0¥ ATTORNET.

809. Every one commits theft who, being intrusted, either sclely or
jointly with any other person, with any power of attorney for the sale, maort-
gage, pledge or other disposition of any property, real or personal, whether
capable of being stolen or not, fraudulently sells, mortgages, pledges or
otherwise disposes of the same or any part thereof, or fraudulently converts the
praceeds of any sale, mottgage, pledge or other dispoeition of such property, or
any part of such procesds, ta some purpese other than that for which he waa
intrusted with such power of attormey. R.8.C. o 164, & 62. (Amendsd).
2425 V. e. 96, 5. 77, (Tmap.).

See under next seetion,

TrEFT 0F PRoczEDE UNDER DIRECTION.

$10. Every one commite theft who, having received, either sclely or
jointly with any other person, any money cr valuable security or any power of
attorney for the sals of any property, real ar personal, with & directicn that
such money, or any part thereof, or the proceeds, or any part of the proceeds
of such security, or such property, shall be applied to any purpose or paid to
any person specified in such direction, in violation of good f4ith and contrary
to sush direction, fraudulently applies to any other purpose or pays to any
other person such money or proceeds, or any part therect.

2, Provided, that where the person receiving such money, weourity or
power of attorney, snd -the person from whom he receives it, deal with each
other on such terms that all money paid to the fermer would, in the absence of
any such direction, be properly treated as an item in a debtor and ereditor
aocount between them, this section shall not apply unless such direction i in
writing. R. 8. C. c. 164, 8. 60. {dmended).

There is under this code no *‘embezzlement” a8 2
distinet offence: see Imp. Commissioners’ Report under
8. 805, p. 839, ante.

“ Valuable security " defined, s. 8.
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" Punishment wnder three nert preeeding seotions: ss.
820, 857, poat. What was embezzlement ia now theft parely
and simply. : _

Under 8. 810 the direction need not be in writing
(except a8 per proviso) as it was needed Yo be. in 5, 60 of the
repealed statute, But the power of atterney mentioned in
8. B09 muat be in writing: R. v. Choninard, 4 (). L. B. 220;
and the power of attorney mentioned in =. 810 would have
also to be in writing. As fto who is an agent: see R. v.
Cosser, 18 Cox, 187; R. v. (ronmire, 18 Cox, 42.

The iridictmen$ ander these three sections may be drawn
in the usunal short form for simple theft but oare must be
taken at the trial that the evidence brings the facts within
the statute: R. v. Haigh, 7 Cox, 408. Bpecial indictments
may be in the following forms: — :

Indictment wnder 8, 308.— that A. B. on
did receive from C. D., a sum of one thousand dollars, the
property of the said C. D. on terms requiring him the said
A. B. to pay the said sum of one thousand dollars to one
M. N. and that the said A. B. afterwards, in violation of
good faith and contrary to hia obligation, frandulently did
conver} the said sum to hig own use and benefit and did
thereby steal the same.

Indictment under 3. 309, — that A, B. on
being intrusted by C. D. with a power of attorney for the
sale of & certain piece of land having afterwards sold the
same did fratdulently convert the proceeds of the said sale,
to wit, the sum of to some purpose other
than that for which he was intrusted with such power of
attorney by unlawifully applying the said proceeds to his
own use and benefit, and did thereby steal the said proceeds,
{0 wit, the said sum of .

Indictment under s. 309.— that A. B. on
did give & power of attorney and thereby intrast to C. D.,
one hundred bales of eotton, of the value of four thousand
dollars, for the purpose of selling the same, and that the
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gaid C. D. afterwards, contrary to and without the aunthority
of the asaid A. B., for his own benefit, and in violation of
good faith, unlawfully did deposit the said cotton with E. F.
of a8 and by way of a pledge, lien and security,
for a sum of money, to wit, fonr bundred dollars, by the
gaid C.D., then borrowed and received of and from the said
E. F., and that the said C. D. did thereby steal the said
oxte hundred bales of cotton of the goods and chattels of the
paid A. B.
Indictment under 8. 310.— that A. B. on

did intrust €. D. with a certain large sum of money, to wit,
the sum of four hundred dollars, with a direction {o the aaid
C. D. to pay the said sum of money to a eertain person
apecified in thesaid direction, and that the said C. D. after-
wards, to wit, on in violation of good faith and
contrary to the terms of such direction, fraudulently did
conver} to his own use and benefit the said sum of money
80 to him intrusted as aforesaid, and that the said C. D.
thereby did steal the said money of the goods and chattels
of the gaid A. B. (4 count should be added stating partic-
alarly to whom the money was to be paid).

See R. v. Cooper, 12 Cox, 600; R, v. Tatlock 18 Cox,
828; R. v. Fullagar, 14 Coxz, 870; R. v. Brownlow, 14 Coz,
216; Ex parte Piot, 15 Cox, 208; R. v. Bowerman, 17 Cox,
151, (1891) 1 Q. B. 112, Warb. Lead. Cas. 177: Ex parte
Bellencoutre, 17 Cox, 258, [1891] 2 (. B. 122,

The changes in the law introduced by this code must
not be lost sight of in the referenes to these cases. All
criminal breaches of common law trusts are now either
theft under the preceding sections, or punishable under s.
868, post, and the distinctions of larceny by bailees, or
embezzlements or frauds by agents; bankers, factors,
attornies, ete., are superseded. . The imperfections in the
English law zlluded to by the Judges in Ez parte Bellen-
countre, 17 Cox, 258, (1891] 2 Q B. 122, have now been
removed in Canada. :
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TeerT BY Co-OWNER.

311. Theft may be committed by the owner of anything capahls of being
-stolen egainst @ person having o speoial property or interest therein, or by o per-
gon having o special property or interest therein against the ouner thereof, or by
a lessee againsl his reversioner, or by one of several joint owners, fenantsin

“.¢pmmon or partners of, or in any such thing against the other persona interested

therein, or by the divectors, public officers or aembers of a public company, or
Lody eorporate, or of an wnincorporated body or sociely assosiated together for
-any leuwful purpose, against such public company or body corporate or unincorpor-
ated body or sociely, R.S.C. c. 164, 5. 58, {Amended). 81-82V, c. 116, s. 1,
{Imp.}. .

See B. v. Robson, Warb.. Lead. Cas. 189, . -

Indictment.— thaton ~  at
"Thomas Butterworth, of ~  was a member of a certain
co-partnership, to wit, & certain co-partnership earrying on
‘the business of and trading as waste dealer, and which said
co-partnership was constituted and consisted of the said
Thomsas Butterworth and of John Joseph Lee, trading as
aforesaid ; and, thereupon, the said Thomas Butterworth,
ab aforesaid, during the continuance of the said
co-partnership, and then heing & member of the same as
aforesaid, to wit, on theday and year aforesaid, eleven bags
of cotton waste of the property of the said eco-partnership
unlawfully did steal: R. v. Butterworth, 12 Cox, 182.

See R. v. Balis, 12 Cox, 96, for an indictment against a
partner for embezzlement, now theft, of partnership prop-
erty ; also, R. v. Blackburn, 11 Cox, 157.

A partner, at common law, may be guilty of larceny of
the partnership’s property; so may a man be guilty of
larceny of his own goods: R. v. Webster, L. & C. 77; R.
v. Burgess, L. & (. 299; R. v. Moody, L. & €. 178 ; that is
when the property is stolen from another person in whose
custody it is, and who is responsible for it. See also, R.
v. Diprose, 11 Cox, 185, and R. v. Rudge, 18 Cox, 17,

Conogating GoLp oR SiLveER wiTH INTENT, ET0.

312. Everyone commits theft who, with intent to defraud his co-partner,
co-adventurer, joint tenant or tenant in common, in any mining ¢laim, or in
any share or interest in any such olaim, secretly keeps back or conceals any
gold or silver found in or upon or taken from such claim, R. 8. C. c. 164
8 3.
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Not in the Imperial Statute. '
Punishment under a. 858, post.

Indictment 1y be us for stmple theft : sa. 611 6i8, Ax
to search warrant, s, 571,

HUSBAND AWD "WiFE, {New).

313. No husband shxll be ennvicted of stealing, during co-habitation, the
property of his wife, and no wife shall be convicted of stealing, during co-
habitation, the property of her husband ; but while they are living apart from
each other either shall be guilty of theft if he or she fraudulently takes or
converts anything which is, by law, the property of the other in a manner
which, in any other person, would smount to theft.

2, Every one commits theft who, while a husband and wife are living
together, knowingly—

{a) nesists sither of them in dealing with anything whlr.:h ia the
property of the other in a manner which would amount to thﬁftlf they
were not married ; or

,\. {b) receives from either of them anything, the property of the other,
obtained from that other by such dealing as aforesaid.

.« By the present law a husband or wife cannot steal from
his wife or her husband, even if they are living apart, although
by recent legislation the wife is capable of possessing separate
property. '

“Jo long as co-habitation continues this seems reasona.ble,
bat when married persons are separated, and have separate pro-
perty, it seems to us to follow that the wrongful taking of it
should be theft. This section is also framed so as fo put an end
to an unmeaning distinetion, by which it is a criminal offence
in an adulterer to receive from his psyamour the goods of her
husband, but no offence in any cne else to receive such goods
from the wife.”—Imp. Comm, Rep,

N
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PART XXV,

RECEIVING STOLEN GOODS. -

314. Every one is guilty of an indiotable offence, and lisble to fonrteen
years’ imprisonment, who receives or refaing in his p ion anything obtained
by any offence punishable on indictment, or by any acts wher itted,
whick, {f commitled in Canada after the commencement of this Aet, would have
congtituted an offence punithable wpon indiotment knowing euch thing to have
been g0 obtained. R. 8. O. o. 164, 5, 82, 24-25 V., 0. 06, 8, 91 (Imp.).

The words in italice are new. See s. 627, post, ag
to indictment of receivers in certain cases; also ss. 715, 716,
T17 as to trial, and s. 8, ante, as to what constitutes * hay-
ing in possession.” See remarks under next section.

Obtaining by false pretenses is punishable by three
years, 8. 359 ; but knowingly receiving anything so obtained
is punishable by fourteen years,

Receiving property obtained by any indictable offence
sbroad is punishable under this sestion; s. 855 is limited
to theft and the thief himself.

Indictment against a receiver of stolen goods.— that
A.B.,on . at one silver tankard, of the goods and
chattels of J. N. before then unlawfully stolen, did unlaw-
fully receive and have, he the said A. B, at the time when
he 80 received the said silver tankard as aforesaid, then
well knowing the same to have been stolen.

Any number of receivers at different times of stolen
property may be charged with substantive felonies in the
same indictment, s. 627, post.

And where the indictment contains several counts for
larceny, describing the goods stolen as the property of dif-
ferent persons, it may contain the like number of counts,
with the same variations, for receiving the same goods : R.
v. Beeton, 1 Den. 414. Itis notnecessary to state by whom
the stealing was committed: R, v, Jervis, 6 C. & P. 156;
and, if stated, it is not necessary to aver that the prineipal




348 RECEIVING STOLEN GOODS. [Sec, 314

has not been convicted : R. v. Baxter, 5§ T. R. 88. Where
an indictment eharged Woolford with stealing a gelding,
and Lewis with receiving it knowing it to have been *“so
feloniously stolen as aforeseid,” and Woolford wasacquitted,
Patteson, J., held that Lewis conld not be convicted upon
this indictment, and that he might be tried on another
jndictment, charging him with baving received the gelding
knowing it to have been stolen by some person unknown :
R. v. Wooliord, 1 M. & Bob. 884; 2 Russ. 556,

An indictment charging that a certain evil-disposed
person feloniously stole certain goods, and that C. D. and
E. P. felonionsly received the said goods knowing them to
be stolen, was holden good against the receivers, as for a
substantive felony : R. v. Caspar, % Moo. 101, The defend-
ant may be convicted both on a count charging him as
nocessory before the fact and on & count for receiving: R.
v. Hnghes, Bell, 242. The first count of the indictment
charged the prisoner with stealing certain goods and chat-
telz; and the second count eharged him with receiving
“ the goods and chattels aforesaid of the value aforesaid so
a8 aforesaid felonionaly stolen.” He was acquitted on the
firat count but found guilty on the second: Held, that the
conviction was good : R. v. Huntlsy, Bell, 288 ; R. v. Crad-
dock, 2 Den. 81.

Indictmentagainstthe principaland recetver jointly.—
that C. D. on at one silver spoon and
one table-cloth, of the goods and chattels of A. B., unlaw-
fully did steal, and the jurors aforesaid, do further present,
that J. 8. afterwards, on the goods and chattels afore-
gaid, so as aforesaid stolen, nnlawfully did receive and have,
he the said J. 8. then well knowing the said goods and chat-
tels to have been stolen.

Indictment against the receiver as accessory, the prin-
cipal having been convicted.—  that heretofore, to
wit, at the general sessions of the holden at on

it was presented, that one J. T. (continuing the for-
4
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mer indictment to the end; reciting it, however, in the
past amd not in the present tense:) upon which said indict-
ment the said J.T., at aforesaid, was duly convicted
of the theft aforesaid. And the jurors aforesaid, upon their
oath aforesaid, do further present, that A. B, after the.
committing of the said theft as aforesaid, to wit, on

the goods and chattels aforesaid, so as aforesaid stolen,
unlawfully did receive and have, he the said A. B. then
well knowing the said goods and chattels to have been
gtolen. '

Indictment agawnst o receiver where the principal
offence is obtaining wnder false pretenses.— on
at one silver tankard of the goods and chattels of J.
N. then lately before unlawfully, knowingly, and designedly
obtained from the gaid J. N. by false pretenses, unlawfully
did receive and have, he the said A. B. at the time when he
go received the said silver tankard as aforesaid, then well
knowing the same to have been unlawfully, knowingly, and
designedly obtained from the said J. N. by false pretenses.

The indietment must allege the goods to have been
obtained by false pretenses, and known to have been so; it
is not enough to allege them to have been *unlawfully
obtained, taken and carried away'': B. v. Wilson, 2 Moo.
52.

At common law receivers of stolen goods were only
guilty of a misdemeanour, even when the thief had been
convicted of felony: Foat. 878.

The goods must be stolen goods when they are received.
If the owner has resumed possession, though the receiver
does not know it, there is no receiving of stolen property:
R. v. Villensky 11892], 2 Q. B. 597; se¢ 5. 818 post; R.v.
Schmidt, Warb. Lead. Cas, 180.

There may be a criminal receiving from a first receiver:
R. v. Reardon, L. B, 1 C. C. R. 31,

The goods must be so received as to divest the posses-

sion out of the thief: R. v. Wiley, 2 Den. 37. But a person
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having & jeimt possession with the thief may be comnvicted
as a receiver: R. v. Bmith, Dears. 494, Manual possession
is unnecessary; it is sufficient if the receiver has a control
over the goods: R. v. Hobson, Dears. 400; R. v. Smith,
 Denars. 494; sce ante, 8. 8, and post, 8. 817, as to the words
+ having in possession.” The defendant may be convicted
of reesiving anlthough he assisted in the theft: R. v. Dyer, 2
. Bast, P. C. 767; R.v. Craddock, 2 Den. 81; R. v. Hilion, Bell,
20; R. v. Hughes, Bell, 242. But not if he actually stole
the goods: B. v. Perking, 2 Den, 459. Where the jury
found that a wife received the goods without the knowledge
or control of her husband, and apart from him, and that be
afterwards adopted his wife's receipt, no active receipt on
his part being shown,. it was held that the conviction of the
busband could not be sustained; R. v. Dring, Dears. & B.
829 ; but se¢ R. v. Woodward, L. & C. 122.

There must be a receiving of the thing stolen, or of part
of it ; and where A. efole six notes of £100 each and having
changed them into notes of £20 each, gave some of them to
B.: it waa held that B. could not be convieted of reeeiving
the said notes, for he did not receive the notes that were
stolen : R. v, Walkley, 4 C. & P. 182. But where the
prineipal was charged with shevp-stealing, and the acces-
gory with receiving ‘‘twenty pounds of mutton, parcel of
the goods,” it was held good: R. v. Cowell, 2 East, P. C.
617, 781. In the last case the thing received is the same,
for part, se the thing stolen, though passed under a new
denomination, whilst in the first ease nothing of the article
or articles stolen have been received, but only the proceeds
thereof. And, says Greaves' note, 2 Russ, 561, it is con-
ceived that no indictment could be framed for receiving the
proceeds of stolen property. The section enly applies to
receiving the chattel stolen, knowing that chatiel to have
been stolen. In the case of gold or silver, if it were melted
after the stealing an indictment for receiving it might be
supported, because it would still be the same chattel though
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altered by the melting; but where a £100 note is ckanged
for other notes the identical ehattel iz gone and a person
might as well be indicted for receiving the money for which
s stolen horse was sold, as for receiving the proceeds of a
stolsn note.

The receiving must be subsequent to the theft. If a
servant commit & larceny at the time the goods are received -
both servant and receiver are prineipals, but if the goods
are received subsequently to the act of larceny it becomes
8 case of principal and receiver: R. v. Butteria, 6 C. & P.
147; R. v. Grunesll, 9 C. & P. 865; R. v. Roberta, 8 Cox, 74.

The receiving need not be lfucri causae; if it is to conceal
the thief, it ia sufficient: B. v. Richardson, 6 C. & P. 8665;

R. v. Davig, 6 C. & P. 177.

There must be some evidence that the goods were stolen
by another person, B. v. Densley, 6 C. & P. 899; R. v.
Cordy 2 Russ. 556.

A husband may be convicted of receiving property which
his wife has stolen, B. v. McAthey, L. & C. 250, if he
receive it knowing it to have been stolen.

The principal felon is a competent; witness to prove the
larceny: R. v. Haslam, 1 Lieach, 418. But his confession
i8 not evidence against the reeceiver, R. v. Turner, 1 Moo.
847, unless mads in his presence and assented to by him:
R. v.Cox, 1F. & F. 90. If the principal has been convicted
the conviction, although erroneous, is evidencs against the
receiver until reversed: R. v. Baldwin, R, & B. 241.

To prove guilty knowledge other inatances of receiving
similar goods stolen from the sama person may be given in
evidence, although they form the subject of other indict-
ments, or are antecedent fto the receiving in question: R.

v. Dunn, 1 Moo. 146; R. v. Davis, 6 C. & P. 177; B. v,

Nicholls, 1 F. & F.51; R.v. Mansfield, Car. & M.140. But
evidence cannot be given of the possession of gooda. stolen
from a different person: R. v. Oddy, 2 Den. 264; se¢ now s.
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716, post. Whete the stolen goods are goods that have been
found the jury must be satisfied thai the prisoner knew
that the circumstances of the finding were such as fo con-
stitute larceny: R.v. Adams, 1F. & ¥. 86. Belief that the
goods are stolen, without actual knowledge that they are
g0, is sufficient to sustain a conviction: R. v. Whife, 1
F. & F. 665.

Recent possession of stolen property is not genmerally
alone sufficient to support an indictment under this section:
2 Russ. 555; R. v. Perry, 10 R. L. 65. However, in R.v.
Langmead, L. & C.. 427, the judges would not admit this as
law, and maintained the conviction for receiving stolen
goods grounded on the recent possession by the defendant
of stolen property: see also B. v. Deer, L. & C. 240, '

An indictment charged 8. with stealing eighteen shil-
lings and sixpence, and G. with receiving the same. The
facts were : S, wag a barman at a refreshment bar, and G.
went up to the bar, called for refreshments and put down
aflorin. 8. served G., took up the florin, and tock from his
employer's till some money, and gave G. ag his change
eighteen shillings and six pence, which G. put in his pocket
and went away with. On leaving the place he took some
silver from his pocket and was counting it when he was
arrested. On entering the bar signs of recognition took

place between 8. and G., and G. was present when 8: took

the money from the till. The jury convicted 8. of stealing
and G. of receiving., Held, that this was evidence which
the judge ought to have left fo the jury as reagonable evi-
dence upon which G. might have been convicted as a prin-
cipal in the second degree, and that, therefore, the convie-
tion for receiving could not be sustained : R. v. Coggins,
12 Cox, 517.

On the frial of a prisoner on an indictment charging
him with reeeiving property which one M. had feloniously
stolen, ete., the crime charged was proved, and evidence
for the defence was given to the effect that M. had been
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R

tried on a charge of stealing the same properiy and
acqnitted. The counsel for the crown then @pplieﬂl‘:"b
amend the indictment by striking out the allagation bhab
M. had stolen the property, and ingerting the words “some
evil disposéd person” which was allowed. Held, 1. That
the record of the prévious acquittal of M. formed no defénce
on the trial of this indictment, and was i'xﬁpro'pré_ff-
received in evidence. 2. That the amendment was Im{-
properly allowed : R. v. Ferguson, 4 P, &. B. (N.B.) 259..
Defendant sold to C., smong other things, a horse
power and belt, part of his stock in the trade of a butcher
in which he also sold a half interest to C. The horse
power had been hired from one M. and at the time of the-
sale the term of hiring had not expired. At its expiry ¥..
demanded it and C. claimed that he had purchased it from.
the defendant. Defendant then employed a man to take-
it out of the premises where it was kept and deliver it to.
M., which he did. Defendant was shimmarily tried before-
a police magistrate and convicted of an offence against.

82 & 83 V.o 21,8 100. Held, that the conviction was.

bad, there being no offence against that section. Remarks:
upon the improper use of criminal law in aid of civil rights :
R. v. Young, 5 0. R. 410, I
On an indictment for receiving stolen goods it is not
necessary to prove by positive evidence that the property -
found in fhe possession of the prisoner belongs to the.
prosecutor : R. v. Gillis, 27 N. B. Rep. 80,

Rxerrvine StoLeN PosT-LETTER, ETo.

213, Every one is guilty of an indictable offence and Hable to fiva yaars”
imprisonment who receives or retaing in his possession, any {stolen} 'poat letter,
post. letter bag, or any chetiel, money or valuabls security, parcel or other thing,
the stealing whereof is hereby declared ta be an indietable offence knowing
the eame to have been stolen, R.S.C, o, 35, sa. 88, 84 {dmended). 7 Wm. TV.
&1V, c. 36, 5. 30 {Tmp.),

See 88, 622 & 627, post, as t0 indictment and trial ;
algo se. 715, T16, 717, post: sa. 826 & 827 are the
L - . e Coag R o B L ORI L e {r_"

Crie. Law—23
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enactments on the stealing of post letters, ete, See s. 4,
ante, for definitions of expressions in the Post Office Act.

Indictment.— that A. B., on at one post
letter the property of the postmaster-general before then,
from and out a certain post letter bag unlawfully stolen,
unlawfully did receive and retain in his possession, he, the
gnid A. B., then well knowing the said letter to have been
stolen.

Why is the punishmeni less under thig clause than
under the preceding one ? ' '

For stealing, the fact that the article stolen is a post
Tetter is an aggravetion, and renders it liable to imprison-
ament for life, s. 826, whilst stealing money or other thingsis
punishable by only seven years, 8. 356; but for eriminal
eceiving of a stolen post letter, the offence is punishable
only by five years, whilst the criminal receiving of any
other etolen thing is fourteen years! Then, this 8. 315
enacts that every one is guilty of an indietable offence
punishable by five years, who receives any chattel, money,
or valuable security, parcel or other thing, the stealing
whereof is kereby declared to be an indictable offence, know-
ing the same to have been stolen, whilst s. 814 enacts a
punishment of fourteen years against any one who know-
ingly receives anything obtained by any offence punishable
on indictment. The ponsequence is that 8. 814 does not
apply to any chattel, money or valuable security, parcel or
other thing, the stealing whereof is declared by the Code to
be an indictable offence. Ity provisions are cut down by
s. 815. This last section, it may be assumed, was intended
to apply only to money or valuable security stolen out of
a post letter, but it does not say it.

REcEVING PROPERTY—OTHER (ASES.

21.6. Every one who receives or ¢ 8 10 his 1 jon anything, know-
ing the same fo be unlawfully obtained, the stealing of which is punishable, on
gummary convietion, sither for every offence, or for the first and second offence
.only, is guilty of an offence and Liable on summary conviction, for avery first,
gecond or subsequent offence of receiving, to the same punishment as if ha wera

—— i

b %
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guilty of & first, second or subsequent offence of stealing the same. R. 8. C.
o, 164, 8. 84, 2425V, e, 96, 5 97 (Tmp.). :

This enactment is singularly worded.

WaEN RECEIVING CrHMPLETE.

R1'7. The sct of recsiving anything unlawfully obtained is complete as
soon a8 the offender has, either exclusively or jointly with the thief or any other
person, possession of or eontrol over such thing, or aids in concealing or dispos-
ing of it.

See eases, ante, under s. 814,

RECEIVING AFTER RESTORATION To QWXER,

318. When the thing unlawfully obtained has been restored to the owner,
or when a legal title to the thing so obtained has been acquired by any person,
a subsequent receiving thereof shall not be an offence although the receiver
may know that the thing had previously been dishonestly ohtained.

See cases, ante, under s. 314, and R. v. Villensky,
[1892], 2 Q. B. 597.

PART XXVI.

PUNISHMENT OF THEFT AND OFFIENOES RESEMBLING THEFT
COMMITTED BY PARTICULAR PERSOKNS IN RESPECT OF
PARTICULAR THINGS IN PARTICULAR PLACES.

THEFT By CLERKS OB SERVANTS.

319, Every one i guilty of an indictable offence and liable to fourteen
vears’ imprizsonment, who—

() being a clerk or servant, or being employed for the purpose or in
the eapacity of & clerk or servent, steals anything belonging to or in the
possession of his master or employer ; or )

(8) being a cashier, assietant cashier, manager, officer, clerk or servant
of any bank, or savings bank, steala any bond, obligation, bill obligatory
or of eredit, or other bill or note, or any security for money, or any money
or effects of auch bank or lodged or deposited with any such bank ; -

{0} being employed in the service of Her Majesty, or of the Govern-
ment of Canada or the Government of any provinge of Canada, or of any
municipality, steals anything in his poasession by virtue of his employ-
ment. R. 8. C. o 164, se. BL, 52, 53, 54 & 59 (dmended). 2425 V. c. 96,
8. 67 et seq. (Imp.) .

el
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See 8. 628, post, as to indictments against public ser-
vants. ' '

Special provisions as to embezzlement by post-oflice
officers are contained in s. 105, ¢. 85, R. 8. C.

There is no such thing as embezzlement under the Code.
What constituted embezalement is now theft. o

Indictment under {(a)— on was clerk to
7. N., and that the said J. 8., whilst he was such clerk to
the said J. N., as aforesaid, to wit, on the day and year
aforesaid, certain money to the amount of forty dollars,
ten yarda of linen cloth, and one hat, of and belonging to
the said J. N., his master, unlawfully did steal.

Indictment wnder (b).— being employed in the pub-
lic service of Her Majesty, and being intrusted, by virtue
of such employment, with the receipt, ecustody, manage-
ment and control of a certain valuable security, to wit,

did then and there, whilst he wag so employed as afore-

said, receive and take into his possession the said valuable

security, and the said valuable security then frandulently
and unlawfully did steal: see R. v. Cummings, 16 U. C.
Q. B. 15,

If the defendant is not shown to be the clerk or servant

of 7. N., but a larceny is proved, he may be convicted of
the larceny merely, and punishable then under s. 856,
post: R. v. Jennings, Dears. & B. 447. Ii is not neces-
sary by the statute that the goods stolen should be thae
property of the master; the words of the statute are,
belonging to, or in the possession of the master. A second

count stating the goods *“ then being in the possession” of

the master, may be added.

Bvidence of acting in the capacity of an officer employed
by the crown is sufficient to support an indictment; and
the appointment need not be regularly proved: R. v. Town-
gend, Car. & M. 178; R. v. Borrett, 6 C. & P. 124; R. v.
Roberts, 14 Cox, 101. '
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Upon the trial of any offence under this section, the
jury, if the evidence warrants it may convict of an attempi
to commit the same, under s. 711,

As to what is sufficient evidence of an attempt to steal:
see R. v, Cheeseman, L. & C. 140.

On an indictment for lareeny as servants the evidence
showed that the complainant advanced money to the
prisoners o buy rags, which they were to gell to the com-
plainant at a certain price, their profit to consist in the
difference between the rate they could buy the rags at, and
this fixed price, The prisoners consumed the mopey in
drinks and bought no rags. Held, no larceny: R. v.
Charest, 9 L. K. 114; but now these same facts would
constitute a thefs under s, 305, ante.

It was the prisoner’s duty as a country traveller to
collect moneys and remit them at onee to his employers.
On the 18th of April he received money in county Y. On
the 19th and 20th he wrote to his employers not mention-
ing that he had received the money; on the 21st, by
another letter, he gave them to understand that he had
not received the money. The letters were posted in county
Y. and received in couniy M. Held, that the prisoner
might be tried in county M. for the offence of embezzling
the money: R. v. Rogers, 14 Cox, 22.

Embezzlement means the appropriation to his own use
by a servant or clerk of money or chattels received by him for
or on account of his master or employer. Embezzlement
differs from larceny in this, that in the former the property
misappropriated is not at the time in the actual or legal
possession of the owner, whilst in the latter it is. The
distinetions between larceny and embezzlement were often
extremely nicé and subtle and it was sometimes diffienlt
to say undgr whiéh head the offence ranged. But em-
bezzlement and theft are now offences of the same nature.

Gre'a\‘rels says: “The words of the former enactment
8-8. (a) were “ghall by virtue of such employment receive
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or take into his possession any chattel, ete., for, or in the
name, or on the account of his master.,” In the present
clause, tho words *“by virtue of such employment” are
advisedly omitted in order to enlarge the enactment, and
get rid of the decisions on the former enactment. The
clause ig 50 framed as to include every case where any
chattel, ete., i delivered to, received or taken possession
of by the clerk or servant, for or in the name or on account
of the master. If therefore & man pay a servant money
for his master the case wili be within the statule, though
it was neither his duty to receive it, nor had he authority
to do so; and i} is perfectly just that it should be so; for,
if my servant receive a thing, which is delivered to him for
me, his possession ought to be held to be my possession
just as much as if it were in my house or in my cart. And
the effect of this clause is to make the possession of the
servant the possession of the master wherever any property
comes into his possession within the terms of this elause,
g0 as to make him guilty of embezzlement if he converts
it to his own use. The cases of R. v. Snowley, 4 C. & P.
390; Crow's Case, 1 Liewin, 88; R, v. Thorley, 1 Moo. 848;
R. v. Hawtin, 7 C. & P. 281; R. v. Mellish, R. & R. 80,
and similar cases are consequently no- authorities on this
clause. It is clear that the omission of the words in
question, and the change in the terms in this clause, render
it no longer necessary to prove thab the property was
received by the defendant by virtue of his employment; in
other words, that it is no longer necessary to prove that
the defendant bad authority to receive if. " Greaves
adds: ‘Mr. Davie says ‘“still it must be the master’s
money which is received by the servant, and not money
wrongfully received by the servant by means of false pre-
tenses or otherwise” This is plainly incorrect. A.s
gervant goes to B., who owes A. £10, and falsely states
that A. has sent him for the money, whereupon B. pays
him the money. This case is clearly within the clause;
. for the money is delivered to and received and faken into




See, 519) BY CLERKS OR SERVANTS, 359

possession by him for and in the name and on the account
of his master, so that the case comes within every one of
the categories of the clause, and if i} came within any one
it would suffice ; in fact, no case can be put whers property
is delivered to a servant for his master that does not come

within the clause, and it ig perfectly immaterial what the

moving cause ofthe delivery was ”: Greaves, Cons. Acts, 156.

The words “by virtue of his employment * are inserted
in s-8. (c).

If the defendant has been guilty of other acts of stealing
within the period of six months, the same not exceeding
three in number, may be charged in the same indictment
in separate counts, (a. 626), as follows: And the jurors
aforesaid, do further present, that the said J. 8., after-
wards, and within six calendar months from the time of
the committing of the said offence in the first count of this
indictment charged and stated, to wit, on in the yeax
aforesaid, being then employed as clerk to the said A. B.,
did then, and whilst he' was so employed as last aforesaid,
receive and take into his possession certain other money to
a large amount, to wit, {o the amount of for and in
the name and on the account of the said A. B., hie said
master, and the said last mentioned money then, and with-
in the said six calendar months, fraudulently and unlaw-
fully did steal ; and so the jurors aforesaid upon their oath
aforesaid, do say, that the gaid J. 8. then, in manner and
form aforesaid, the said money, the property of the said A.

B., his said master, from the:spid A.B., his said master,, -

unlawfully did steal, (and so on for @ thind count, if re-
quired. )

The indictment must show by express words that the
different sums were stolen within the six months: K. v.
Noake, 2 . & K.620; R. v. Purchase, Car, &M.617. It
was the duty of the defendant, an agent and coilector of &
coal elub, to receive payment, by small weekly instalments,
and to send in weekly accounts on Tuesdays, and on each
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Tuasday to pay the gross amount received into the bank fo
the credit of theclub; the defendant was a shareholder and
co-partner in the society, and indicted as such ; the indict-
ment charged him with three different acts of embezzlement
during six months; each amount as charged was proved
bythe different payments of smaller sums ymaking altogether
each amount charged; held, that the indietment might
properly charge the embezzlement of s gross sum and
be proved by evidence of smaller sums received at different
times by the prisoner, and that it was not necessary to
charge the embezzlement of each particular sum composing
the gross sum, and that, although the evidence might show
& large number of emall sums embezzled, the prosecution
was not to be confined to the proof of three of such small
sums only ; R. v. Balls, 12 Cox, 96 ; R. v. Furneaux, R. &
R. 835 ; B, v. Flower, 8 D. & R. 512; R. v, Tyers, R. & R.
402, bolding it necessary in all cases of embezzlement to
state specifically in the indietment some article embezzled,
are not now law.  In case the indictment alleges the em-
bezzlement of money such allegation, so far as regards the
«lescription of the property, is sustained by proof that the
offender embezzled any amount, although the particular
species of coin or valuable security of which such amount
was composed shall not be proved$ or by proof that he
embezzled anhy piece of eoin or any valuable security, or
any portion of the value thereof, although such piece of coin
or valuable security may have been delivered to him in order
that some part of the value thereof should be returned to
the party delivering the same, or to some other person, and
such part shall have been returned accordingly; but an in-

dictment for embezzling money is not proved by showing
merely that the prisoner embezzled a cheque without
evidence that the cheque had been converted into money ;

R. v. Keena, 11 Cox, 128. The mdmtment must allege
the goods embezzled to be the property of the master : R.
v. McGregor, 8 B. & P. 106, R. & R. 28; R. v. Beacall, 1
Moo. 15 ; and it has been said that it must show that the
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defendant was servant at the time: R, v. Somerton, 7 B. &
C. 463. See, however, R. v. Lovell, 2 M. & Rob. 236, It
is not necessary to state from whom the money was received:
R. v. Beacall, 1 Moo. 15, and note in R. v. Crighton,
R. & R. 62. But the judge may order & particular of the
charge to be furnished to the prisoner: R. v. Bootyman, 5
C. & P. 800; R. v. Hodgson, 8 C. & P. 422; 5. 618, post.

A female servant is within the meaning of the Act: R.

v. Bmith, R. & R. 267 ; so is an apprentice though under
age: R.v. Mellish, R. & R. 80; and any clerk or servant,

whether to person in trade or otherwise: R. v. Squire, B.
& R. 349; R. v. Townsend, 1 Den, 167; R. v. Adey, 1 Den.

871. A clerk of a savings bank, thongh elected by the
managers, was held to be properly deseribed as clerk to
the trustees: R. v. Jens_on, 1 Moo. 434, The mode by
which the defendant is remunerated for his services is im-
material, and now, if he has a share or is a co-partner in
the society whose monies or chattels he embezzled, he may
be indicted as if he was nof such shareholder or co-part-
ner : R. v, Hartley, B. & R. 189; R v. Maedonald, L. & C.
85; R. v, Balls, 12 Cox, 96. 8o, where the defendant was
employed as & traveller to take orders and collect money,
was paid by a percentage upon the orders he got, paid his
own expenses, did not live with the prosecutors, and was
employed as a traveller by other persons also, he was
holden to be a clerk of the prosecutors within the meaning
of the Act: R. v. Carr, B. & R. 198; R. v. Hoggins, R. &
R.145; R. v. Tite, L. & C. 29, 8 Cox, 458. Where the
prisoner was employed by the prosecutors as their agent
for the sale of coals on commission, and fo coliect monies
in connection with his orders, but he was at Ilburty to dis-
pose of lns time as he thought best, and to get or abstain
from gettmg orders as he might choose, he was held not to
bea clerk or servant within the statuta R. v. Bowers, 10
Cox, 250 In delivering judgment in that ease, Erle, C.J.,

observed : “ The cases have established that a clerk or ser-
vant must be under the ordets of his master, or employed
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to receive the monies of his employer, to be within the
gtatute ; but if a man Be intrusted to get orders and to re-
ceive money, getting the orders where and when ke chooses,
and getting the money where and when he chooses, he is
rot a clerk or servant within the statute : see R. v. Walker,
Dears. & R. 600; R. v. May, L. & C.18; R. v. Hall, 18
Cox, 49. A person whose duty it is to obtain orders where
and when he likes, and forward them to his principal for
execution, and then has three months within which to col-
lect the money for the goods sent, is not a clerk or servant;
if such a person, at the request of his principal, collects a
sum of money from a customer, with the obtaining of
whose order he has had nothing to do, he is a mere volun-
teer, and is not liable to be prosecuted for embezzlement
if he does not pay over or account for the money so-
received: R. v. Mayle, 11 Cox, 150. The prisoner wase:
.employed by a coal merchaut under an agreement whereby
“he was to receive one shilling per ton procuration fee,
payable out of the first payment, four per ecent. for coilect~
ing, and three pence on the last payment ; collectionsa to be
paid on Friday evening before § p.m., or Saturday before
2 p.m.” He received no salary, was not obliged to be at
the office except on the Friday or Saturday to account for
what he had received; he was at liberty to go where he
pleased for orders: Held, that the prisoner was not a clerk
or servant within the statute relating to embezzlement.
R. v. Marshall, 11 Cox, 490. Prisoner was engaged by U.,
at weekly wages to manage a shop; U. then assigned all
his eatate and effects to R. and a notice wae served on
prisoner to act as the agent of R. in the management of the
shop., For fourteen days afterwards R, received from U. the
shop moneys. Then the shop money was taken by U. ae be-
fore. Prisoner received his weekly wages from U. during
the whole time. Some time after a composition deed wasg
executed by R. and U. and U.’s creditors, by which R. re-
conveyed the estate and effects to U., but this deed was not
registered until after the embezzlement charged against the
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prisoner; Held, that prisoner was the servant of U. at the
time of the embezzlement : R, v. Dixon, 11 Cox, 178. The
prisoner agreed with the prosecutor, a manufacturer of
earthenware, to act as his traveller, and * diligently em-
ploy himself in going from town to town, in England, Ire-
land and Secotland, and soliciting orders for the printed
and decorated earthenware manufactured by the prosecu-
tor, and that he would not, without the consent in writing
of the prosecutor, take or execnte any order for vending or
disposing of any goods of the nature or kind aforesaid for
or on account of himself or any other person.” It was
further agreed that the prisoner should be paid by commis-
sion, and should render weekly accounts. The prosecutor
subsequently gave the prisoner written permission to take
orders for two other manufacturers, The prisoner being
indicted for embezzlement: Held, that he wag a clerk or
servant of the prosecutor within the meaning of the
statute: R. v. Turner, 11 Cox, 551. Lush, J., in this cage,
said: ““ If a person says to another carrying on an inde-
pendent trade, ‘if you get any orders for me I will pay
you a commission,” and that person receives money and
applies it to his own use, he is not guilty of embezziement,
for he is not a clerk or servant ; but if & man says; ‘I em-
ploy you and will pay vou, not by salary, but by commis-
sion,’ the person employed is a servant. In the first casge
the person employing has no control over the person em-
ployed ; in the second case the person employed is subject
to the control of the employer. And on this, this case wae
distingnished from R. v. Bowers, and R. v, Marshall, supra.
So, in R. v, Bailey, 12 Cox, 56, the prisoner was employed
ag traveller to solicit orders, and collect the moneys due on
the execution of the orders, and to pay over moneys on the
evening of the day when coilected, or the day following.
The prisoner had no salary but was paid by commission.
The prisoner might get orders where and when he pleased
within his district. He was to be exclusively in the employ
of the prosecutors, and to give the whole of his time, the
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whole of every day, to their service. Held, that the pris-

oner was a clerk and servant within the statute”: sec R. v.
Foulkes, 18 Coz, 68.

A person engaged to solicit orders and pald by com-
mission on the sume received, which sums he was forth-
with to hand over to the prosecutors, was at liberty fo
apply for orders, when he thought most convenient, and
was 1ot to employ himself to any other person. Held, not
a clerk or servant within the statute ; the prisoner was not
ander the control and bound to obey the orders of the
prosecutors : R. v. Negus, 12 Cox, 492, Warb. Lead, Cas.
185; R. v. Hall, 18 Cozx, 49 ; R. v. Coley, 16 Cox, 226

Prisoner was employed by O. to navigate & barge, and
was entitled to half the earnings after deducting the
expenses. His whole time was to be at O.’s service, and his
duty was to account to O. on his return after every voyage.
In October prisoner was gent with a barge load of bricks
to Liondon, and was there forbidden by O. to take manure
for P. .Notwithstanding this prisoner fook the manure,
and received £4 for the freight which he appropriated to
his own use. It was not proved that he carried the
manure or received the freight for his master, and the per-
gon who paid the £4 did not know for whom it was paid.
Held, that the prisoner could not be convicted of embezzle-
ment, a8 the money was not received by im in the name of
or for, or on account of his master: B. v. Cullum, 12 Cox,
469 ; see B. v. Gale, 18 Cox, 840.

It is not neeessary that the employment should be per-
manent; if it be only oceasional it will be sufficient.
‘Where the prosecutor having agreed to let the defendant
carry out parcels when he had nothing else to do, for
which the prosecutor was to pay him what he pleased, gave
him an ofder to receive two pounds, which he received and
enibezzled, he was bolden to be a servani within the
mesning of the Act: R. v. Spencer, R. & R. 299; R. v.
Smith, R. & R. 516. And in R. v. Hughes, 1 Moo. 870,
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where a drover who was employed to drive two cows to a
purchaser and receive the purchase money, embezz]ed it,
he was holden to be a servant within the meaning of the
Act by the Judges; but the Judge presldmg at the' trial
geemed to be of a contrary opinion, and R . Nettleton,
Moo. 259; R. v. Burton, 1 Moo. 287, appesr to be adverse
to R. v. Hughes: sec R. v. Tongue, Bell 289 ; R. v. Hall,
1 Moo. 874; R. v. Miller, 2 Moo, 249; R.v. Proud, L &
C. 97, 9 Cox, 22, The treasurer of a friendly somety,
into whose hands the monies received on behalf of the
somety were to be pald and who was fo pay no money
except by an order signed by the secretary and counter-
signed by the chairman or a trustes, and who by the statute
was bound to render an account to the trustees, and to pay
over the balance on such accoun,tmg when requlred but
was not paid for his services, is not a clerk or servant, and
cannot be indicted for embezzlement of such ba.lance R.
v. Tyrie, 11 Coz, 241. And before the statnte making it
larceny or embezzlement for a patrtner o sterl or embezzle
any of the co-partnership property, the secretary of a
friendly society, and himself a member of it, conld not be
convicted on an indictment for embezzling the society’s
monies, laying the property in, and describing him as the
gervant of, A. B. (another member of the sooiety) and
others, because the “‘others” would have comprised himself,
and so the indictment would in fact have charged him with
embezzling his own money, as his own servant: R. v.
Diprose, 11 Cox, 185; R. v, Taffs, 4 Cox, 169; R. v. Bren,
L. & C. 846. But a atealing by a partner is now provu]ed
for by s. 811 ante.

The trustees of a benefit building society borrowed
money for the purpose of their society on their individual
responsibility ; the money, on one oceasion, was recewed
by their secretary and embezzled by him: Held, that tha
gecretary might be cha.rged in the indictment for embegzle-
ment of the property of W. and others, W. being one of the
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trustees, and a member of the society; R. v. Redford, 11
Cox, 867. A person cannot be convicted of embezzlement
a8 clerk or servant to a mociety which, in consequence of
administering an unlawful oath toita members, ia unlawful,
and prohibited by law: B. v. Hunt, 8 C. & P. 642. Butan
unregistered friendly society or irades union may prosecute
its servants for emhezzlement of its property, though some
of its rules may be void as being in restraint of trade, and
contrary to publiec policy. Rules in a trades union or
society imposing fines upon members for working beyond
certain hours, or for applving for work at a firm where
there is no vacaney, or for taking a person into a shop to
learn weaving where no vacant loom exists, though void as
being in restraint of trade, do not render the society erim-
inally responsible: R. v. Stainer, 11 Cox, 483, If the clerk of
several partners embezzle the private money of one of them
it is an embezzlement within the Act, for he is a servant
of each. Bo where & fraveller is employed by several
persons and paid wages, to receive money he is the indi-
vidual servant of each: R.v. Carr, R. & R. 198; R.v. Batty,2
Moo. 257. 8o a coachman, employed by one proprietor of
a coach to drive a certain part of the journey, and to receive
monsey and hand it over to him, may be charged with em-
bezzling the money of that proprietor, though the money,
when reeceived, would belong to him and his parinera: R.
v. White, 2 Moo. 91.

In R. v. Glover, L. & C. 466, it was held that a county

court bailiff, who has fraudulently misappropriated the

proceeds of levies made under county court process, ean-
not be indicted for embezzling the monies of the high-bailiff,
his maaster ; these monies are not the property of the high-
bailiff. A distraining broker employed exclusively by the
prosecutor, and paid by a weekly salary and by & commis-
sion, is a servanf within the statute: R. v. Flanagan, 10
Cox, 561.

Where the prisoner was charged with embezzlement,
but his employer who made the engagement with him was
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not called to prove the terms thereof, but only his manag-
S

ing clerk, who knew them through repute alone, having
been informed of them by his employer, it was held that
there was no evidence to go fo the jury that the prisoner
was servant fo the prosecutor: R. v. Taylor, 10 Cox, 544,

Money received by the defendant from his master him-
gelf for the purpose of paying it to a third person, and
appropriated by the defendant, is larceny: R. v. Peck, 2
Buss. 449; R. v. Swith, R. & R. 267; R. v. Hawkins, 1 Dan,
584; R. v. Goodenough, Dears. 210,

In R. v. Grove, 1 Moo, 447, a majority of the Judges
(eight against seven) are reported to have held that an
indictment for embezzlement might be supported by proof
of a general deficiency of monies that onght]to be forth-
coming, without showing any particular sum received and
not accounted for. See also, R. v. Lambert, 2 Cox, 309;
R. v. Moah, Dears. 626. But in R. v. Jones, 8 C. & P. 288,
where, upon an indictment for embezzlement, it was opened
that proof of a general deficiency in the prisoner's acecounts
would be given, but none of the appropriation of a specifie
sum, Anderson, B., said : “Whatever difference of opinion
there might be in R. v. Grove, (ubi supra) that proceeded
more upon the particular facts of that case than upon the
law; it is not sufficient {o prove at the trial a general
deficiency in account ; some apecific sum must be proved to
be embezzled, in like manner as in larceny some particular
article must be proved to have been stolen. See also, R.
v. Lister, Dears. & B.118 ; R. v.Guelder, Bell, 284 ; Greave's
note, 2 Russ. 455 ; R. v. Chapman, 1 C. & K. 119, 2 Russ.
460, and R. v. Wolstenholme, 11 Cox, 818 ; R. v. Balls,
12 Cozx, 96.

On & trial for embezzlement, keld, that evidence of a
general deficiency having been given the conviction was
right, though it was not proved that a particular sum
coming from & particular person on a particular occasion,
was embezzled by the prisoner: R. v. Glass, 1 L. N. 41;
R. v. 8lack, M. L. R. 7 Q. B. 408.
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But a general deficiency alone is not sufficient to
support an indietment for lareceny: R. v. Glass M. L. R.
7 Q. B. 405. If it was sufficient before the Code to support
an indictment for embezzlement, it would seem that it
would be sufficient now to support an indictment for
larceny. ' o

A conductor of a tramway car was charged with embez-
zling three shillings. It was proved that on a certain
journey there were fifteen threepenny fares, and twenty-five
twopenny fares, and the conductor was seen togive tickets
to each fare and to receive money from each, but what sum
did not appear. He made out a way bill for the journey
debiting himself with only nine threepenny fares and six-
teen twopenny fares. The mode of accounting was to
deliver the way bills for each journey to & elerk, and to
hand in all the money received during sach day on the fol-
lowing morning. The prisoner’s money should have been
£3 1g. 8d., according to his way bills for the day, but he
paid in only £8 0s. 8d. Held, that there was sufficient
evidence of the receipt of seven shillings and eleven pence,
the total amount of fares of the particular journey, and of
the emhezzlement of three shillings, part thereof: R. v,
King, 12 Cox, 78. '

Where the indictment contains only one count, charging
the receipt of & gross sum on a particular day, and it appears
in evidence that the money was received in different sums
on different days, the prosecutor will be put to his eleetion,
and must confine himself to one sum and one day: R.v.
Williams, 6 C. & P. 626. ' '

The prisoner, not having been in the employment of the
prosecutor, was sent by him to one Milner with a horse as
to which Milner and the prosecutor, who owned the horse,
had had some negotiations, with an order to Milner to give
the bearer a cheque if the horse suited. On aceount of &
difference as to the price the horse was not taken and the
pprisoner brought him back. Afterwards the prisoner, with -
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out any authority from the owner, took the horse to Milner
and sold it as his own property, or professing {0 have a
right to dispose of it, and received the money, giving a
receipt in his own name.

Ifeld, that a conviction for embezzlement could not be
sustained as the prisoner, when he received the money, did
not receive it as a servant or elerk but seld the horse as his
own and received the money to his own use: R. v. Topple,
3 R. &C. (N. 8.) 566.

PowisayEsT Unpzr SEcTIONs 308, 309, 310.

320, Every one is guilty of an indictable offence and Hable to Fourteern
years' imprisonment who steals anything by any act or omission amounting to
theft nnder the provisions of sections three hundred and eight, three hundred.
and nine apd three hundred and ten.

See qnte, 8. 308, 309, 810, pp. 341 & 842,

PubLic SERVANTS REPUSING TO DELIVER UP Boors, ETo,

321. Every one isgnilty of an indictable offence and lisble to fourteen
years’ imprisonment who, being emploved in the service of Her Majesty or of’
the Government of Canada or the Gusernment of any provines of Canada, or
of any municipality, und intrusted by virtue of such employment with the
keeping, receipt, custudy, management or control of any chattel, money,
valuable seeurity, book, papsr, account or document, refuses or fails to deliver
up the same to any one authorized to demandit. R. 8. C.eo. 164, s 55.
{Amended).

See 5. 628 as to indictment. The repealed clanse made
this offence an embezzlement. The present ons does not
make it a theft. ‘ Valuabls secwrity ” defined, 5. 8. A

special ensctment as to postmasters is contained in 8. 101,

e, 85, R. 8. C.

Indictment,— that A. B. on at ’
being employed in the service of the Government of Can-
ada as a and intrusted by virtue of such employ-

ment with the books and papers of his office, did unlawfully
refuse (or fail) to deliver up the said books and papers to
C.D., then and there duly authorized to demand the said
books and papers. It would seem that after an officer
has ceased to be in the employment of Her Majesty, it
might be contended that this section does not apply.

Crin, Law--24
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STEALING BY TENANTS AND LODGERS.

B22. Everyone who steals any chattel or fixture let to be used by him
or her in or with any house or lodging is guilty of an indictable offence and
liable to fwo years' imprisonment, and if the value of much chattel or fixturs
exceods the sum of twenty-five dollars to four years’ imprisonment. R.8.C.
c. 164, 5. 67, 24-25 V. c. 96, s, 74 (Imp.).

Fine, 8. 958.

If the indictment be for stealing a chattel it may be, by
8. 625 post, in the common form for larceny, and in case of
stealing & fixture the indictment may be in the same form
ag if the offender were not a tenant or lodger, and the
property may be laid either in the owner or person lotting
%o hire.

There may be a convietion of an attempt to commit any
offence mentioned in this section, upon a trial for that

offence, 8. 711, post.

By common law & lodger had a gpecial property in the
goods which were let with his lodgings ; during the lease
he, and not the landlord, had the possession ; therefore the
landlord conld not maintain trespass for taking the goods;
in consequence, the taking by the lodger was not felonious:
Meere’s Cage, 2 Russ. 519; R. v. Belstead, R. & K. 411.
Hence, the statutory enactmenis on the subject.

HTEALING TESTAMENTARY INSTRUMENTE.

828, Every one is guilty of an indictable offence and liable to imprison-
ment for life who, either Auring the life of the testator or after his death, sieals
the whole or any part of a $estamentary instrument, whether the same relates
to resl or personal property, or to both., R. & O. o 164, s 14, 2425 V. c. 96,

8. 28 (Imp.\

«« Tegtamentary instrument * defined, s. 8.

Indictinent.— a cortain will and testamentary
instrument of one J. N. unlawfully did steal. (Add counts
varying description of the will, ete.)

The cases of R. v. Skeen, Bell 97, and R.v. Strahan,
7 Cox, 85, are not now law: Greaves Cons. Acts, 126.

arparive Doouments oF TITLE TO LaNDps OR GooDs,

824. Every one is guilty of an indictable offence and Hable to three years’
jmprisonment who gteals the whole or any part of any document of title to
lands or goods, R. 3. C. e 164, & 13, 24.95V. ¢. 96, s 28 (Imp.}.

&
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See 8. 8 for definitions of ** title to lands or goods.”

Pine, 8. 958, The words in italics are new.

Indictment.— a certain document of title to lands,
the property of J. N., being evidence of the title of the said
J. N. to a certain real estate called in which

said real estate the said Ji N. then had and still hath an
interest, unlawfully did steal. -

STEALING JUDIOTAL DOOUMENTA.

823, Every one is guilty of an indictable offence and lisble to three
years' imprisonment who steals the whole or any part of any record, writ,
return, affirmation, recognizence, cognovit actionem, bill, petition, answer,
decree, panel, process, interrogatory, deposition, aflidavit, zule, order or
warrant of attornwy, or of sny original document whatsoever of, or belonging
to any eourt of justice, or relating to any cause or matter begun, depending or
terminated in any such court, or of any original document in any wise relating
to the businesa of any office or employment under Her Majesty, and being or
remaining in any office sppertaining to any court of justice, or in any govern-
ment or public office. R. 8. C. c. 164, 5. 15 (Amended). 24-25 V. o. 56, 5. 30
{Imp.)

Indictment for stealing o record.— a certain
judgment-roll of the Court of Qur Lady the Queen, before

the Queen herself, unlawfully did steal.

Stealing rolls of parchment will be lareeny at common
law, though they be the records of & eourt of justice, unless
they concern the realty: R. v. Walker, 1 Moo. 155; but it
iz not so if they concern the realty: R. v. Westheer, 1
Leach, 18. ’

A commission to settle the boundaties of & manor is an
instrument concerning the realty, and not the subject of
larceny at common law: R. v. Westheer, loc. cit.

An indietment describing an offence within 82 & 83 V.
c. 21, 8. 18, as feloniously stealing an information taken in a
police court, is sufficient after verdiet : R. v. Maron, 22 T,
C. C. P. 248.

The destroying, taking, concealing, ete., judicial docu-
ments ig provided for by ss. 858 & 854, post.
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grEaLine Posr LErrer Paes, Ero.

826, Every one is guilty of an indictable offence and liable to imprison--

ment for life, or for any term not less than three years who steals—

{0} & post letter bag ; or

{8) a post letter from a post letter bag, or from any post office, or fromv
any officer or peraon employed in any business of tha post office of Canada, or
from a mail ; or

{e) n post letter containing any chattel, money or valuable security ; or

{#) any chattel, money or valuable seeurity from or out of & post letter.
R. 8. C.c35 8 79,50 &8l 7TWm IV, &1V, c 36 (Imp).

 Valuable security ’ defined, s. 8.

See 5. 4, ante, as to meaning of words in enactments:

relating to post office, and s. 624, post, as o indictment,
Indictment.— that A. B., on unlawfully

did steal one post letter, the property of the postmaster-

general, from a post letter bag (or from « post office) (or &

post letter containing a swm of money) (or o swm of money

out of a post letter).

To unlawfully open a -post letter bag is punishable by
five years: ss. 82, 89, e. 85, R. 8. C.; see R, v. Jones, 1

Den. 188; R. v. Pearce, 2 East P, C. 608; R. v. Poynton,.

L. & C. 247.

Sreaning LETTERS, ETC.
$27. Every one is guilty of an indictable offence and liable to imprison-

ment for any term not excesding scven yenrs, and not less than three years, who.

gteals—

(¢} any post letter, except as mentioned in paragraph {5} of section three-

hundred and twenty-gix ;

{b) any parcel sent by parcel post, or any article contained in any such
parcel ; or

{¢) any key suited to any lock adopted for use by the Post Office Depart--

ment, and in use on any Canada mail or mail bag. R. 8. C. e 35,
w5, TH, 83 & 88,

See under preceding section.

SrraLine OTHER MATLABLE MATTEER.

_ 328, Every one is guilty of an indictable offence and liable to five years’
jmprisonment who ateals any printed vote or proceeding, newspaper, printed
paper or book, packet or package of patterns or pagmples of merchandise or

goods, or of seeds, cottings, bulbs, Toots, scions or grafts, or any post card or-
other mailable matter (not being = post letter) sent by mail. R. 8. C. c. 35,

g B0
Fine, s. 958 ; sec remarks under 8. 826, ante.
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BrEALING ELEOTION DOOUMENTS.

229, Every one is guilty of an indictable offence and Hable 2o & #ne in
Lhe diacretion of the court, or to seven years’ impriscnment, or o both fine and
tnprisonment who steals, or unlawfully takes from any person having the
lawful custody thereof, or from ita lawful place of deposit for the time being,
any writ of election, or any return to a writ of election, or any indenturs,
poll-honk, voters’ list, certificate, affidavit or report, ballot or any, document or
paper made, prepared or drawn out nccording to or for the requirements of
any law in regard to Dominion, provineial, municipal or civie elections,
K. 8 C.c8B 8 1062; o, 184, 5, 56.

The words in italics are new. 8. 102, ¢. 8, R. 8. C. is
unrepealed. See under s. 551, post, a reference to the
above section.

" Sreaving Ramwwar Triokers, Ero.

330. Every ane is guilty of an indictable offence and liahle to fuwo years®
imprisonment who steals any tramway, railway or steamboat ticket, or any
-order or receipt for a passage on any railway or in any steambosat or other
vessel, R. 8. O, c 164, 5 16,

Fine, s. 958.
STEALING CATILE,

381. Every one is guilty of an indictable offenes and liable to fourteen
years' imprisonment who steals any cattle. R. 3. C. e, 164, 83, T & 8.

See ante, 8. 8, for interpretation of the word cattle.

Indictment.— that J. 8. on at one
horse of the goods and chattels of J. N. unlawfully did
steal. (The indictment wmust give the animal one of the
descriptions mentioned in the statute; otherwise the defend-
ant can be punished as for simple larceny merely): R. v.
Beaney, R. & R. 416.

If a person go to an inn, and direct the ostler to bring
out hia horse, and point out the prosecutor’s horse as his,
and the ostler leads out the horse for the prisoner to
mount, but, before the prisoner geta on the horse’s back,
the owner of the horse comes up and seizes him, the offence
of horse-stealing is complete: R.v. Pitman, 2 C. & P. 428.

The prisoners enter another’s stable at night, and take
out his horses, and ride them 82 miles, and leave them at
an inn, and are afterwards found purauing their journey on
foot. On a finding by the jury that the prisoners took the
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horses merely with intent to ride and afterwards leave them,
and not to return or make any further use of them, held,
trespass and not larceny: R.v. Philipps, 2 East, P. C. 662.
But now, it would be theft under s. 805, unte.

If a horse be purchased and delivered to the buyer, it is
no felony though he immediately ride away with it with-
out paying the purchase money: R. v. Harvey, 1 Leach,
467.

If a person stealing other property take a horss, not
with intent to steal it, but only to get off more conveniently
with the other property, such taking of the horse is not a
felony: R. v. Crump, 1 C. & P. 658,

Obtaining a horse under the pretense of hiring it for a
day, and immediately selling i}, is a felony at common law
if the jury find the hiring was animo furandi: R. v. Pear, 1
Leach, 212; R. v: Charlewood, 1 Leach, 409: see now e.
805, ante. It is larceny (at common law) for a person hired
for the special purpose of driving sheep to a fair to econvert
them to his own use, the jury having fonnd that he intended
80 t0 do at the time of recsiving them from the owner: R.
v. Stock, 1 Moo. 87; ge¢ now s. 803, ante. Where the
defendant removed sheep from the fold into the open field,
killed them, and took away the skins merely, the judges
held that removing the sheep from the fold was a sufficient
driving away to constitute larceny: R. v. Rawling, 2 East
P. C. 617.

Any variance between the indictment and the proof, in
the desecription of the animal stolen, may be amended:
8. 728, post; R. v. Gumble, 12 Cox, 248.

Sreavise Docgw, Birps, Ero.

332. Every one is guilty of an offence and liable on summary couviction
tu & pensalty not exceeding twenty dellars over and above the value of the
property stolen, cr to ¢ne monthe’ imprisonment with hard labour, who steals
any dog, or any bird, beast or other animsl ordinarily kept m a state of
confinement or for any domestic purpose, or for any lawful purpese of prafif or
advantage, .
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2, Every one who, having been convicted of any such offence, afterwards
commits any such offence is linkle to three months' imprisonment witk hard
labour. R. 8. C.c 164, 6 8 2425V, ¢, 96, sw. 18, 21 (Tmp.).

The words in italics are not in the English Act.
For injuries to such animals, see 8. 501, post.

Krinivg Pierows, Era,

33X, Every one who unlawfully and wilfully kills, wounds or takes any
house-dove or pigeon, under such circumstaneces as do not amount to theft, is
guilty of an offence and liable, upon complaing of the owner thereof, on ummary
conviction, to a penalty not excesding ten dollars over and above the value of
the bird, R. 8. C. ¢ 164,810, 2425V, ¢, 96, 5. 23 (Imp.).

The words in italics are new.

" This clause does not extend to killing pigeons under a
claim of right: Taylor v. Newman, 9 Cox, 814, 4 B. & 8.
89; see ante, 5. 304, and note,

This section is out of place. It ought to be under Part
XXXVII post.

STEALING OTSTERS,

334. Every one iz guilty of an indictable offence and liable to seven
years' imnprisonment who steals oyaters or oyster brood,

2. Every one is guilty of an indictable cffence and liable to three months
imprisonment who unlawfully and wilfully uees any dredge or net, instrument
or engine whatsoever, within the limits of any oyster bed, laying or fishery,
being the property of any other person, and sufficiently marked out or known,
a4 guch, for the purpose of taking oysters or oyster brood, slthough none are
actunlly taken, or unlawfully and wilfully with any net, insttument or engina,
drags upon the ground of any such fishery.

3, Nothing herein applies to any person fishing for or catehing any
swimming fish within the limits of any oyster fishery with any net, instrument.
or engine adapted for taking swimming fish only. R. 8. C.c. 164, 5. 11, 24-25
Y. c. 96, a. 26 (Imp.).

See o, 804, s-s. 5, ante, and s. 619 {e), post,

Indictment for stealing oysters or oyster brood.—
from a certain oyster-bed called § the property.of
J. N. and sufficiently marked out and known as the property
of the said J. N., one thousand oysters unlawfully did steal.

Indictment for using a dredge in the oyster fishery of
another.— within the limits of & certain oyster-bed
called the property of J. N., and sufficiently marked
out and known as the property of the gaid J. N., unlawfully

P
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and wilfully did use & certain dredge for the purpose of
then and there taking oysters.

In support of an indictment for stealing oysters in a
tidal river it is sufficient to prove ownership by oral evi-
dence as, for instance, that the prosecutor and his father
for forty-five years had exercised the exclusive right of
oyster fishing in the locus in guo, and that in 1846 an
action had been brought to try the right, and the verdict
given in favour of the prosecutor: R. v. Downing, 11 Cox,
580. ' ,

Srearize THINgs Fixep To Brirpixas

335, Every one is guilty of an indictable offence and liable to peven
years’ imprisonment who steals any gluss or wondwork belonging to any
building whatsoever, or any lead, iron, copper, brass or other metal, or any
utensil ar fixture, whether made of metal or other material, or of hoth, respect-
ively fixed in or to any building whatsoover, or anything made of metal fixed
in apy land, being private property, or for a femee to any dwelling-houase,
garden or area, Or 1n any square or street, or in any place dedicated to public
nse or ornsment, or in any burial ground. R. 8. C. ¢, 164, & 17,

The repealed section covered the ripping, severing,
cutting and breaking’ of the things therein specified, as
well as the stesling thereof.

At common law larceny could not be commitied of
things attached to the freehold. ence, the necessity
heretofore of such statutory enactments. Bul in this
Code they are perfectly useless.

This part of the Commissioners’ draft, recopied verbatim

in this Code, well says Sir James Stephens, ©*is needlessly
minute, and shows an undue anxiety to avoid changes in the
existing law which might greatly simplify it": 8 Stephen’s
Hist. 167. It would have been better perhaps to leave out
such a provision as this one contained in s. 885 than the
one relating to the stealing of promissory notes and other
valuable securities as has been done in a. 358, post.

This enactment extends the offence much further than
the prior Acts did, as it includes all utensils and fixtures of
whatever materials made, either fixed to buildings or in
land, or in a gquare or street. A ¢hurch, and indeed all

/
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buildings are within the Act, and an indietment for stealing
lead fixed to & certain building without further description
will suffice : Greaves’ note ; R. v. Parker, 2 East P. C. 592;
R. v. Norris, B. & B. 69. An unfinished building boarded
on gll sides, with a door and a lock, and a roof of loose
.gorsa, was held a Dbuilding within the statute: R. v. Wor-
rall, 7 C. & P. 816. S0 also where the lead stolen formed
the gutters of two sheds built of brick, timzber and tiles
apon & wharf fixed to the soil, it was held that this was a
building within the Act: R. v. Rice, Bell, 87." But & plank
used as a seal, and fixed on a wall with pillars, but with no
roof, was held not to be a building: R. v. Reece, 2 Russ.
254. Where a man, having given a false representation of
himself, got into possession of a house under a treaty for
a lease of it, and then stripped it of the lead, the jury, being
of opinion that he obtained possession of the house with
intent to steal the lead, found him guilty, and he after-
wards had judgment: R. v. Munday, 2 Leach, 850.

The prisoners were found guilty of having stolen a

~ copper sun-dial fizxed upon a wooden post in a churchyard.

Convietion held right: R. v. Jones, Dears. & B. 555.

The ownership of the building from which the fixture ia
stolen must be correctly laid in the indictment: 2 Russ.
255. If necessary, it may now be amended at the trial,
and if not laid in the indictment at all the omission will
not vitiate if.

Indictment for stealing metal, ete.— two
hundred pounds weight of iron, the property of J. N., then
fixed in a certain land then being private property, to wit,
in g garden of the said J. N., situate did unlawfally
steal. :

TrEEs, Saprivgs, Erc.

336. Every one is guilty of an indictable offence and Hable to two years’
imprisonment who steals the whole or any part of any tree, sapling or shrab,
or any underwoaod, the thing stolen being of the value of twenty-five doilars,
or of the value of five dollars if the thing stolen grows in any park, pleasure
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ground, garden, orchard or avenue, or in any ground adjoining or helenging to
any dwelling-house, R. 8. C. ¢, 164, 8, 18, 2425V, 0. 96, o. 32 (Imp).

Fine, 5. 958.

Injuring trees is provided for in s. 508, post.

The words ** grounds adjoining” mean grounds in active
contact with the dwelling-house, Whether the ground be
a park or garden, ete., is a question for the jury, Tt seems
it is not material that it should be in every part of it a
park or garden : R.v. Hodges, M, & M. 841. The amount
of injury mentioned in this and the following section must
be the actual injury to the tree or shrub itself, and not the
consequential injury resulting from the act of the defend-
ant: R. v. Whiteman, Dears. 858, The respective values
of several trees, or of the damage thereto, may be added
to make up the twenty-five dollars, in case the trees were
eut down, or the damage done as part of one continuous
transaction : R. v. Shepherd, 11 Cex, 119,

Indictment for stealing trees, ete. in parks, ete, of @

valwe above five dollars.— one oak tree of the value
of eight dollars, the property of J. N., then growing in &
certain park of the said J, N,, situate ~ in the said

park, unlawfuily did steal.

Indictment under first part of the section.—
one ash tree of the value of thirty dollars, the property of
J. N., then growing in a certain close of the said 4. N.,
situate in the said close, unlawfully did steal.

It is not necessary to prove that the close was not a
park or garden, ete.

SrEALING SAPLINGS, SERUBS, ETC.

23%. Every ong who steals the whole or any part of any tree, sapling ot
shrub, or any underwocd, the value of théa article stolen, or the amount of the
damage done, being twenty-five cents at the least, is guilty of an offence and
liable on summery convietion, to a penalty not exceeding twenty-five dollars.
over and above the value of the articlestolen or the amount of the injury done.

2, Every one who, having been convicted of any such offence, afterwards

commits any such offence is liable on summary convietion, to three montha’
imprisonment with hard labour.
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8. Every one, who, having been twice convicted of sny such offence,
afterwards commits any such offence is guilty of an indictabla offence snd
linble to five yeurs'imprisonment. R. 8. C. c. 164,5 19, 2425 V. ¢, 96, 5. 53
(Imp.).

Fine, under s-8, 8, 5. 958,
Injuring trees, etc.: see post, . 508, ef seq.

Indictment under -3, 3, that 3. 8. on

one oak sapling of the value of forty cents, the property of
J. N., then growing in certain land situate unlaw-
fully did steal, and the jurors aforesaid, do say, that
heretofore, and before the committing of the offence herein
before mentioned, to wit, on at the said
J. S. was duly convicted before J. P., one of Her said
Majesty’s justices of her peace for the said district of

for that he, the said J. 8., on (as in the first convic-
tion); and the said J. S. was thereupon then and there
adjudged, for his said offence, to forfeit and pay the sum of
twenty dollars, over and above the value of the said iree so
stolen as aforesaid, and the further sum of forty cents,
being the value of the said tree, and also to pay the further
sum of  for costs; andin default of immediate payment
of the said sums, to be imprisoned in the common gaol of
the said distriet of for the space of unless
the said sums should be sooner paid. And the jurors
aforesaid, do further say, that heretofore and before the
committing of the offence first hereinbefore mentioned, to

wit, on at the said J, 8. was duly convicted
before 0. P., one of Her said Majesty’s justices of the peace
for the said district of for that he (getting

out the sécond conviction in the same manner as the first, and
proceed thus). And so, the jurors aforesaid, do say, that
the said J. 8., on the day and year first aforesaid, the said
ok sapling of the value of forty cents, the property of the
said J. N., then growing in the said land situate
unlawfully did steal: Greaves on 8. 116 of the Larceny Act,
and 87 of the Coin Aet; R.v. Martin, 11 Cox, 848; see s.
628 and s. 676, post, as to previous convictions,

ol
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Tieie Fousn ADRIFT.
338, Every one is guilty of an indictable offence and lable to three years®
imprisonent who—
{) without the comzent of the owner theveof :

{1) frandulently takes. holds, keaps in his posscasion, collects, conceals,
receives, appropriates, purchases, seils or couses or procures or assists to be
taken possession of, collected, concealed, received, appropriated, purchased
or aold, any timber, wmast, spar, saw-log or other deseription of lnmber
which is found adrift in, or cast ashove on the bank or beach of, any river,
stream or lake ;

{ii} wholly ot partislly defaces or adds, or causss or procures o be
detaced or added, any mark or number on any such timber, mast, spar,
saw-log or other description of lumber, or makes or causos or procures o
e made any false or counterfeit mark on any such timber, mast, spar,
saw-log or other description of lnmber ; or
(3} refuses to deliver up to the proper owner thereof, or tn the person in

charge thereof, on behalf of such owner, or aushorized by such owner toreceive
the eame, any such timber, mast, spar, suw-lug or other description of lumber.
R. 4. C. ¢ 164, &, 8T,

Fine, 5. 958.
See s, 572, post, as to seareh warrans, and s. 708, as fo
evidence.
SrEALINe FENCE:, Ero.

839. Every one who steals any part of any live or dead fence, or any
wooden post, pale, wireor rail set up or used a3 a fenes, or any stile or gate,
or any part thereof respectively, is guilty of an offence und liable, on sum-
mary conviction, to a penalty not exceeding twenty dollars over and above
the value of thearticle or artieles so stolen or the amount of the injury doue.

3, Every one who, having been convieted of any such offence, afterwards
commits auy such offence is liable, on summary conviction, to three months’
jmprisonment with hard labour. R. 8. C. e 164,s 21. 2425 V. e 86, s, 34,
{Imp.).

Injuring fences, ete.: see 8. 507, post.

UnzawrrL PossEssiox of TREE, Sarniwe, ETo.

2440. Every ome who, having in his possession or on his premises with
his knowledge, the whole or any part of any tree, sapling or shrub, or any
underwood, or any part of any live ov dead fenee, or any post, pale, wire, rail,
gtile or gate, or any pest thereof, of the value of twenty-five cents at the least,
is taken or summoned before a justioe of the peace, and does not satisfy such
justice that he came lawfully by the same, is guilty of an offence and liable, on
summary conviction, to a penalty not exceeding ten dollars, over and abovo
the value of the artiale so in his possession or on his premises. R. 8. C.
¢. 164, s, 22,

“ Having in possession '’ defined: s. 3.
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This seetion does not apply to cord-wood: R. v, Caswell,
83 T. C. Q. B. 308, )

Prants, Erc., IN GARDENS,

341. Every one who steals any plant, roct, fruit or vegetable production
growing in any garden, orchard, pleasure ground, nursery ground, hot-houss,
green-house or conservatory ia guilty of an offence and liable, on summary
conviction, to a penslty not exceeding twenty dollars over and above the value
of the article so stolen or the amount of the injury done, or to one month’s
imprisonment with or without hard labour,

9, Every one who, baving been oonvigted of any such offence, afterwards
commits any such offence ia guilty of an indictable cffence and liable to three
years’ imprisonment. R. 8. C.e 164, 8, 23, 2425V, c. 96, 5. 58 (Imp.).

Fine, 8. 958 ; injuring plants, ete., s. 509, post.

The words plant and vegetable production do not apply
to young fruit trees: B. v. Hodges, M. & M, 841, Steal;
ing trees would fall under ss. 886 and 387.

Indictment under s-g. 2.— that J. 3., on
twenty pounds’ weight of grapes, the property of J. N., then
growing in a certain garden of the said J. N, situate
unlawfully did steal ; and the jurors aforesaid, do say that,
heretofors, and before the committing of the offence here-
inbefore mentioned, to wit, on at thesaid J. 5.,
was duly convicted before J. P., one of Her Majesty’s jus-
tices of the said district of for that he, the said J. 8.,
on (as in the previous conviction) and the said J. 8.,
was thereupon then and there adjudged for the said offence
to forfeit and pay the sum of twenty dollars, over and
above the value of the article so stolen as aforesaid, and
the further sum of six shillings, being the amount of the
gaid injury; and also to pay the sum of ten shillings for
costs, and in default of immediate payment of the said
sums, to be imprisoned in for the space of un-
less the gaid sum should be sooner paid, and so the jurors
aforesaid, do say, that the said J. 8., on the day and in the
year first aforesaid, the said twenty pounds’ weight of
grapes, the property of the said J. N., then growing in the
said garden of the said J. N.,situate  unlawfully did steal.

See ss. 628 and 676, post, as to previous convictions.
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Prants ET0., ¥or 15 (GARDENS,

34%2. Every one who steals any cultivated root or plant used for the food
of man or beast, or for medicine, or for distilling, or for dyeing, or for orin the
course of any manufacture, and growing in any land, cpen or inclosed, not
being & garden, orchard, pleasure ground, or nursery ground, is guilty of an
offenice and lishle, on summary eonvietion, to a penalty not exceeding five
dollars over and above the value of the article so stolen or the amount of the
injury dons, or to one months’ imprisonment with hard labour.

2. Every one who, having been convicted of any such offenoe, afterwards
commits any such offence is liable to three months’ imprisonment with hard
labour. R. 8. C. e 164, 5 24, 24-25 V., ¢, 96, 6. 37 (Imp.}. :

Injuring roots, etc., . 510, post.

Clover has been held to be a cultivated plant: R. v
Brumby, 8 C. & K. 815; but it was doubted whether grass
were 80 Morris v. Wige, 2 F. & F. 51.

SrEaring OrE, MINERALS, ETC.

843. Every one is guilty of an indictahle offence and liable to o years:
jmprisonment who steals the ore of any metal, or any quartz, lapis calaminaris,
manganess, or mundie, or any piece of gold, gilver or other metal, or any wad,
black cawk, or black lead, or any coal, or cannel coal, or any marble, stone or
other mineral, from any mine, bed or vein thereof respectively.

9, Tt ie nok an offence to take, for the purposes of exploration or scientifio
investigation, any specimen or specimens of any ore or mineral from any piece
of ground uninelosed and not cocupied or worked as » mine, quarry or digging,

R. 8. C. ¢ 164, 5. 26, 2485V, o 96, 5. 83 (Imp.}.
Fine, s. 958.

See 83. 571, 621 & 707, which apply to this section.

Sections 812 and 854 provide for the concealing of gold
and silver from a mine, or of anything that can be stolen.

The words *or any marble, stone, or other mineral ”
are not in the English Act. ‘

R. v. Webb, 1 Moo. 481; R. v. Holloway, 1 Den. 870;
R. v. Poole, Dears. & B. 845, would now fali under s. 354,
post. It must be alleged and proved that the ore was
stolen from the mine: R. v. Trevenuer, 2 M. & Rob. 476.

Indictment,— twenty pounds’ weight of copper
ore, the property of J. N, from a cerfain mine of copper
ore of the said J..N., sifuate unlawfully did steal.
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STEALING FROM THE PERsoN,

344, Every one is guilty of an indictable offence and liable to fourteen
years' imprisonment who steals any chattel, money or valuable security from
the person of another. R. 8. C. c. 164, 5. 32. 2425 V. ¢, 96, 5, 40 (Imp. ).

“ Valunable security” defined, 8. 8; and see remarks
under 8. 858, post.

Indictment for stealing from the person.— one
watch, one pocket-book and one pocket handkerchief of the
goods and chattels of J. N., from the person of the said
J. N., unlawfully did steal.

The words * from the person of the said J. N." consti-
fute the characteristic of this offence, as distingunishad from
gimple larceny; the absence of force, violence or fear dis-
tinguishes it from robbery.

The indictment need uot negative the force or fear
necessary to constitute robbery; and though it should ap-
pear upon the svidence that there was such force or fear,
the punishment for stealing from the person may be in-
flicted: R. v. Robinson, R. & R. 821; R. v. Pearce, R. &
R. 174.

To constitute a stealing from the person the thing
taken must be completely removed from the person.
Where it appeared that the prosecutor’s pocket-book was in
the inside front pocket of his coat, and the prosecutor felt
a hand between his coat and waistcoat attempting to get
the book out, and the prosecutor thrust his right hand
down to his book, and on doing g0 brushed the prisoner’s
band; the book was just lifted out of the pocket an inch
above the top of the pocket, but returned immediately into
the pocket; it was held by & majority of the judges that the
prisoner was not rightly convicted of stealing from the
person, because from first to last the book remained about
the person of the prosecutor, but the judges all agreed that
the simple larceny wag complete. Of ten judges, four were
of opinion that the stealing from the person was complete:
R. v. Thompson, 1 Moo. 78. '
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Where the prosecutor carried his watch in his waistcoat
pocket, fastened to a chain, which was passed through a
button-hole of the waistcoat, and kept there by a watch-key
at the cther end of the chain; and the defendant took the
wateh out of the pocket, and foreibly drew the chain and
key out of the button-hole, buf the point of the key caught
upon another button,and the defendant’s hand being seized
the watch remained there suspended, thig was held a suffi-
cient severance. The watch was no doubt temporarily,
though but for a moment, in the possessicn of the pri-
goner: R.v. Simpson, Dears, 421, In this case Jervis, C.J.,
said he thought the minority of the judges in Thompson’s
case, supra, were right. '

Where a man went to bed with a prostitute, leaving his
watch in his hat, on the table, and the woman stole it whilst
he was asleep, it was held not to be stealing from the per-
son, but stealing in the dwelling-house: R. v. Hamilton,
8C &P 49.

Upon the trial of any indictment for stealing from the
person, if no asportation be proved the jury may conviet
the prisoner of an attempt to commit that offence, under
g 711,

In R. v. Colling, I.. & C. 471, it was held that there
can only be an atternpt to commit an act, where there is
guch a beginning as if uninterrupted would end in the
completion of the act, and that if a person puts his hand
into a pocket with intent to steal, he cannot be found guilty
of an attempt to steal, if there was nothing in the pocket.
But that case is overruled : see 8. 64, p. 43, ante, and cages

cited.
STEALING IN 4 DWELLING-HOUSE.
348, Every one is guilty of an indictabla offence and liable to fourteen
years’ imprisonment who—
() steals in any dwelling-house any chattel, money or valuable security to
the value in the whole of twenty-five dollars or more; or,
{B} steals any chattel, money or valuable security in any dwelling-house,

and by any menace or threat puts any one therein in bodily fear. R. 3. C.
c. 164, s, 46 & 46. 24.25 V. ¢, 96, ss. 60, 61 (Imp.}.
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As to the meaning of the words *‘valusble gecurity’:
s¢¢ ante, 8. 8, and remarks under s. 858, puet.

Indictment under (@)~ one silver sugar basin,
of the value of twenty-five dollars, of the goods and chattels
of A. B, in the dwelling-house of the said A. B., situnte

unlawfully did steal.

If no larceny is proved the defendant must of course be
acquitted altogether, except if the jury should find him
guilty of the attempt to commit the offence charged, under
8. 711, but the jury could not find him guilty of an attempt
to commit & simple larceny: R.v. MoPherson, Dears. & B.
197; but see now 5. 718, '

The word “ dwelling-house™ has the same meaning as in
burglary. If the proof fails to prove the larceny to have
been committed in a dwelling-house or in the dwelling-
house described, or that the value of the things stolen at
any one time amounts to tweniy-five dollars, the defendant
must be acquitted of the compound offence, and may be
found guilty of the simple larceny only.

The goods must be stolen to the amount of twenty-five
dollars or more at one and the same time: R. v. Patrie, 1
Leach, 294; R. v. Hamilton, 1 Leach, 848; 2 Russ. 85,

It has been held in several cases that, if a man steal the
goods of another in his own house, R. v. Thompson, R. v.
Gould, 1 Leach, 838, it is not within the statute, but these
cages appear to be overruled by R. v. Bowden, 2 Moo. 285.
Bowden was charged with baving stolen Seagall’s goods in
his, Bowden's house, and having been fournd guilty the
convietion was affirmed. Where a lodger invited an
acquaintance to sleep at his lodgings, without the know-
ledge of his landlord, and, during the night, stole his wateh
from hig bed’s head, it was doubted at the trial whether the
lodger was not to be considered as the owner of the house
with respect to the prosecutor; but the judges held that the
defendant was properly convicted of stealing in the dwelling-
house of the landlord; the goods were under the protection

Crim. Law—25
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of the dwelling-house: R. v. Taylor, R. & R. 418, If the
goods be under the protection of the person of the prose-
cutor, at the time they are siolen, the case will not be
within the statute; as, for instance, where the defendant
procured money to be delivered to him for a particular
purpose and then ran away with it: B. v Campbell, 2
Leach, 564; and so, where the prosecutor, by the trick of
ring-dropping, was induced to lay down his money upon
the table, and the defendant took it up and carried it away:
R. v. Owen, 2 Leach, 572. For a case to be within the
statute the goods must be under the protection of the
house. But property left at a house for a person supposed
to reside there will be under the protection of the house,
within the statnte. Two boxes belonging to A., who resided
at 88 Rupert street, were delivered by a porter, whether
by mistake or design did not appear, at No. 28 in the same
street; the owner of the house imagining that they were
for the defendant who lodged there delivered them to him;
the defendant converted the contents of the boxes to his own
use, and absconded; it was doubted ab the trial whether the
goods were sufficiently within the protection of the dwelling-
house to bring the case within the statute, but the judges
held that they were: R. v. Carroll, 1 Moo. 89. If one on
going to bed put his clothes and money by the bedside
these are under the profection of the dwelling-house and
not of the person; and the question whether goods are under
the protection of the dwelling-house, or in the personal
care of the owner, is a question for the court, and not for
the jury: R.v. Thomas, Carr. Supp. 8rd Ed. 295. 8o where
a man wen$ to bed with a prostitute, having put his watch
in his hat on & table, and the woman stole the wateh while
he was hsleep; this was held to be a stealing in a dwelling-
house, and not a stealing from the person: R. v. Hamilton,
8 (. & P. 49. But if money be stolen from under the
pillow of a person sleeping in & dwelling-house this iz not
stealing in the dwelling-house within the meaning of the
Act: 2 Russ. 84. In ascertaining the value of the articles
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stolen the jury may use that general knowledge which any
man ean bring to the subject, but if it depends on any
particular knowledge of the {rade by one of the jurymen
thiz juryman must be sworn and examined as a witness:
R. v. Rosser, 7 C. & P. 648, Under g-5, {(P) the indiectment
must expressly allege that some person in the house was
put in fear by the defendant: R.v. Etherington, 2 Leach,
B71.

The observations, post, under the head ‘ Burglary’
upon questions which may arise ag to what shall be deemed
a dwelling-house, will apply to the offence under this
clause : 2 Russ. 78,

The value, if amounting to twenty-five dollars, had
befter alwayg be inserted, as then, if no menace or threat,
or no person in the house being put in fear, are proved, the
-defendant may be convicted of stealing in the dwelling-
house {o the value of twenty-five dollars, under s-s. (a).
If there is no proof of a larceny in a dwelling-house, or the
-dwelling house allegéd, or if the goods stolen are not laid
and proved to be of the value of twenty-five dollars, the
defendant may still be convicted of simple larceny if the
other aggravating circumstances are not proved.

The valne is immaterial if some person was in the
house at the time, and was put in bodily fear by & menace
or threat of the defendant, which may either be by words or
gesture: R. v. Jackson, 1 Leach, 267, '

It is clear that no breaking of the house is necossary to
-constitute this offence; and it should seem that property
might be considered as stolen in the dwelling-house,
within the meaning of the statute, if & delivery of it out of
‘the house should be obtained by threats, or an assault upon
‘the house by which some peraons therein should be put in
fear. But questions of difficulty may perhaps arise as to
‘the degres of fear which must be excited by the thief.
Where, however, the prosecutor, in consequence, of the
threat of an armed mob, fetched provisions out of his house
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and gave them to the mob, who stood outside the door, this
was holden not to be a stealing in the dwelling house: R.
v. Leonard, 2 Russ. 78. But Greaves adds: ¢ It is sub-
mitted with all deference that this decigion is erroneouns ;
the law looks on an act done under the compulsion of
terror as the act of the person causing that terror just as
much as if he had done it actually with his own hands.
Any asportation, therefore, of a chattel under the effects of
terror is in contemplation of law the asportation of the
" party causing the terror "' : Note g, 2 Russ. loc. eit.

Tt does not appear to have been expressly decided under
the repealed statute whether or not it was necessary to
prove the actual sensation of fear felt by some person in
the house, or whether fear was to be implied, if some
person in the house were conscious of the fact at the time
of the robbery. But it was suggested as the better opinion,
and was said to have been the practice, that proof ghould
be given of an actual fear excited by the fact, when
committed out of the presence of the party, so as not to
amount to a robbery at common law. And it was observed
that where the fact was committed in the presence of the
party, possibly it would depend upon the particular

cireumetances of the transaction whether fear would or

would not be implied; but $hat clearly, if it should appear
that the party in whose presence the property was taken
wag not congeions of the fact af the time, the case was nob
within that statute. But now, by the express words of the
gtatute, the putting in fear must have been by an actual
menace or threat: 2 Russ. 79; Arehbold, 401.

A person outside a house may be a prineipal in the
second degree to menaces used in the house ; menaces used
oub of the house may be taken into consideration with
menaces used in the house: R. v. Murphy, 6 Cox, 340.

Upon the trial of any offence mentioned in this section
the jury may, under s, 711, conviet of an aftempt to
-commit sueh offence,
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Indictment under (b).— one silver basin (of the
value of twenty-five dollars) of the goods and chattels of J.
N., in the dwelling house of the said J. N., situate
unlawfully did steal ; one A. B. then, to wit, at the time of
the committing of the offence aforesaid being in the said
dwelling-house, and therein by the said (defendant)
by a certain menace and threat then used by the said

(defendant) then being put in bodily fear. (As
to value, see ante p. 887.)

SrEALING BY PIokLooKs, KTo, (New)

348. Every one is guilty of an indietable offence and lahla to fourteen
years’ imprisonment who, by means of any picklock, false key.or other instru-
ment steals anything from any reseptacle for property locked or otherwise
secured,

This enactment is taken from the Engli_sh draft code,

Indictment,— that A. B. on at
unlawfully did steal by means of a picklock (false key or
other instrument) the sum of fen dollars, of the goods and
chattels of C. D., from a receptacle for property locked and
gecured.

STEALING IN MANUFACTORIES.

347. Every one is guilty of an indictable offence and Hable to Fve years’
imprigonment who steals, to the value of two dollurs, any woollen, linen,
hempen or cotton yarn, or any goods or articles of ailk, woollen, linen, cotton,
alpaca or mohair, or of any one or more of such materials mixed with each
other or mixed with any ovher material, while Iaid, placed or exposed, during
any stage, process or progress of manufacture, in any building, field or other
place. R, 8, C. o 164, 5. 47, 24.25 'V, ¢, 06, . 62 {Tmyp. ).

Fine, 5. 958. Injuring such goods, s. 499. post,

If you prove the lareeny, but fail to prove the other
circumstances g0 as to bring the case within the statute,
the defendant may be found guilty of the simple larceny
ounly. )

Goods remain in “a stage, process or progress of
manufacture,” though the texture be complete, if they be
not yet brought into a condition fit for sale: R. v. Wood-
head, 1 M. & Rob. 549. See R. v. Hugill, 2 Russ. 517; R,
v. Dizon, R. & R. 53,

i e
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Upon the trial of any offence mentioned in this section
the jury may, nnder s. 711, conviet the prisoner of an
attempt to commit the same.

Indictment.— on thirty yards of linen
cloth, of the value of four dollars, of the goods and chattels
of J. N.,in & certain building of the said J. N., situate
unlawfully did steal, whilst the same were laid, placed and
exposed in the same building, during a certain. state,
process and progress of manufacture. (Uther counts may
be added, stating the particular process and progress of
manufacture in which the goods were when stolen. )

Fravp 1N Dimposan oF (Goons FoR MANUFAUTURE,

348. Every one is guilty of an indictable offence and liabla to fwo years”
imprisonment, when the offence is not within the next preceding section, who,
having been intrusted with, for the purpose of manufacture or for & special
purpose conneoted with manufacture, or employed to make, any felt or hat, or
to prepare or work up any woollen, linen, fustian, cotton, ivon, leather, fur,
hemp, flax or silk, or any such materials mixed with cne another, or having
been so intrusted, as aforeseid, with any other article, materials, fabric or
thing, or with any toals or apparatus for manufacturing the same, fraudulently
digposes of the same or any part thereof. R.8.C.c. 164, s 48. 67 V.c 40,
8 2 (Imp. L.

Fine, 8. 958.

Indictment.— that A, B. on at
having been intrusted with, for the purpose of manufacture,
a large quantity of, to wit of felt, of the goods and
chattelg of C. D., frandulently disposed of the same (or any
part thereof).

STEALING FROM SHIDE, WHarvEs, Eto,

249, Evory oue is guilty of sn indictable offence and liable to fourtesn
years' imprisonment who—

{z) stesls any goods or merchandise in any vessel, Large or boat of any
description whatsoever, in any haven or in any port of entry or discharge, or
upon any navigable river or canal, or in any creek or basin belonging to -or
communicating with any such haven, port, river or canal ; or

tb) steals any goods or wmerchandise from any doek, wharf or quay adjacent
to any such haven, port, river, canal, greek or basin. R. 8. C. ¢, 164, a, 49,
2425 V. e 96, 5 63 {Lmp.h

See sohed. one, form F. F., under s. 611 post.
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Indictment for stealing im o vessel on o navigable
river.— on twenty pounds weight of indigo
of the goods and merchandise of J. N., then being in a
certain ship called the Ratiler upon the navigable river
Thames, in the said ship, unlawfully did steal.

Iadictment for stealing from « dock.— on
twenty pounds weight of indigo of the goods and
merchandise of J. M., then being in and upou a certain
dock adjacent to a certain navigable river called the Thames

from the said dock, unlawfully did steal.

The value is immaterial, and need not be laid. If the
prosecutor fails to prove any of the circumstances necessary
to bring the case within the statute, but proves a larceny,

- the defendant may be convicted of the simple larceny.

The construction of the old statutes was generally con-
fined to such goods and merchandise as are usually lodged
in ships, or on wharves or quays; and thercfors where
Grimes was indicted for stealing a considerable sum of
mongy out of a ship in port, though great part of it con-
sisted in Portugal money, not made carrent hy proclama-
tion, but commonly current, it was ruled not to be within
the statute: R. v. Grimes, Fost, 79 : R. v. Leigh, 1 Leach,
52. The same may be said of the present statute, by
reason of the substitution of the words * goods or merchan-
dise ” for the words *chattel, money or valuable security”
which are used in other parts of the Act: Archbold.

It would not be sufficient, in an indietment for stealing
goods from any vessel on a certain navigable river, to prove
in evidence that the vessel was aground in a dock in a creck
of the river, unless the indiciment were amended: R. v,
Pike, 1 Leach, 817. The words of the statute are * in any
veasel,” and it is therefore immaterial whether the defend-
ant succeeded in taking the goods from the ship or not, if
there was a sufficient asportation in the ship to conshtuta
larceny : 3 Burn, 254,
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The words of the statute are *‘ from any dock,” so that,
upon an indictment for stealing from a dock, wharf, ete., a
mere removal will not suffice; there must be an actual
removal from the dock, efc: Archbold, 409.

A man caunot be guilty of this offence in his own ship:
R. v. Madoz, R. & R. 92; but s¢e R. v. Bowden, 2 Moo.
285. And now, 8. 805, unte, would apply to such a case,
being stealing by fraudulent conversion,

The luggege of & passenger going by steamer is within
the statute. The prisoners were indicted for stealing a
portmanteau, two coats and various other articles, in a
vessel upon the navigable River Thames. The property
in question was the luggage of a passenger going on board
the Columbian steamer from London to Hamburg ; and it
wag held that the object of the statute was to protect
things on board a ship, and that the luggage of a passenger
came within the general deseription of goods: R. v. Wright,
7 C. & P: 159,

Upon an indictment for any offence mentioned in this
section the jury may convict of an attempt to commit the
same, under 8. 711, if the evidence warrants it,

STestING WEREOKS.

350. Every one is guilty of an indictable offence and liable to seven
years’ imprisonment who steals any wreek, H. 8. C. ¢ 81, s, 36 (¢}, 24-25 V,
c. 46, s 64, (Dmp.), .

“Wreck ”’ defined, s. 8.

Indictment.— that on at
a certain ship, the property of a person or persons to the
jurors unknown {or of } was stranded, and that

A. B., on the said day, ten pieces of oak planks, being
parts of the said ship (or twenty pounds weight of cotton
of the goods and merchandize of o shipwrecked person
belonging to the said ship), unlawfally did steal. .

SrEALING ON RamLwavs., {New)

351, Every one is guilty of an indicteble offence and lisble to fourteen
years’ imprizonment who steals anything ¢n or from any railway station or
building, or fres: any engine, tender or vehicle of any kind on any railway.

e me e e s ma
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Indietment.— that A. B, at on
unlawfully did steal a leather portmantean of the goods and
chattels of C. D. in (or from} a railway station, to wit, the
station there pituate belonging to the Canadian Pacific
Railway. :

The value is immaterial. A verdict for attempt, s. 711,
ot for simple larceny, s. 718, may be given if the evidence
warrants it. In the first case, the punishment would be
- under s. 528, post: in the latter case, under s. 856.

See remarks under s. 849 as to the words in or from
in this section.

SreaLiNG THINGS IN INDIAY GRAVE.

A32. Every cne who steals, or unlawfully injures or removes, any
image, bones, article or thing deposited in or near any Indian grave is guilty
of an offence and liable, un summary conviction, for & first offence to a penalty
not exeeeding one hundred dollars or to three months’ impriscnment, and for
a subsequent offence to the same penalty and to six months’ imprisonment
with hard labour. R. 8. C, ¢ 164, 8. 98, (Amendad).

This enactment by the repealed statute applied only to
British Columbia.

DustroYING T}OCCMERTS,

283, Every one who destroys, cancels, conceals or obliterates any doen-
ment of title to goods or lands, or any valuable security, testamentary
inatrument, or judiecial, otficial or other document, for any frandulent purpose,
is guilty of an indictable cifence and liable to the same punishment as if he
had stolen such document, security or instrument. R. 8. C. ¢ 164, ss. 12, 13,
14, (Amended), 2426 V. e. 96, sa. 27, 28, 29 (Tmp.).

See ante remarks under s. 885. 8. 101, c. 85, R. 8. C.,
provides for certain offences of the same nature by post-
magsters,

“ Document of title to goods or lands,” *‘valuable
seeurity ” and *‘ testamentary instrument® defined, s. 3.
Punishment, for stealing testamentary instruments, ig
provided for by 8. 823; documents of title to lands or goods,
by s. 824; and judicial or official document, by s. 825.
For stealing other documents not specially provided for
in this Code, and for promissory notes, bills of exchange,
and other valuable securities, the punishment falls under

LA
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gs. 856 & 857. The repealed section (13, o. 164, R. 8. C.)
provided in express terms for the stealing of such securities,
but the Code has no express provision on the subjeet.
8. 808 is the only one under which the stealing of these
geeurities may be held to be indictable: s. 858 merely
asgumes that they are.

As to what constitutes a ““ valuable security,” it muet

be remarked that the interpretation given to this word,
in s. 8, ante, is wider or, at least, more explicit than the
interpretation given in the Imperial Act, 24 & 25 V. c. 96,
6. 1. The case of Scott v. R., 2 8. C. R. 849, and (in first
instanee) 21 L. C. J. 225, refers to & number of cases as to
unstamped documents, where stamps are necessary. R. V.
Phipoe, 2 Leach, 678, and R. v. Edwards, 6 C. & P. 521,
would now fall under s. 405, post. An instrument need
not be negotiable to be a *‘ valuable security ” under the
statute : R. v. John, 18 Cox, 100. See Austin and King's
cases, 2 Hast P. C. 602; R. v. Hart, 6 C. & P. 106;
R. v, Clark, R. & R. 181; R. v. Watts, 6 Cos, 804; K. v.
Morton, ¢ East P. C. 955; R. v. Dewitt, 21 N. B, 17; R.
v. Bowerman, 17 Cox, 151, [1891] 1 Q. B. 112. The
cheque of & firm before it is endorsed by the payes, and
while still in the hands of one of the members of the firm,
is not & valuable security within the meaning of this Act:
R.v. Ford, M. L. R. 7 Q. B. 413 ; buf a receipt is: R. v.
Doonan, M. L. R.6 Q. B. 188.

. Indictment under 8. 853.— on a certain
valuable security, to wit, one bill of exchange for the pay-
ment of one hundred doliars {drawn ) nnlawfully did,

for a fraudulent purpose, destroy and cancel (conceal or
obliterate), the said bill of exchange, being then due and
ungatisfied. (In another count detail the purpose.)

Upor an indictment for taking a record from its place
of deposit, with a fraudulent purpose, the mere taking is
evidence from which fraud may fmrly be presumed, uniess
it be eatisfactorily explained.
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The first count charged the prisoner with stealing a-
certain process of a court of record, to wit, a certain war-
rant of execution issued oul.of the county court of Berk-
ghire, in an action wherein one Arthur was plaintiff and the
prisoner defsndant. The second count stated that at the
time of commitiing the offence hereinafter mentioned, one-
Brooker had the lawful custody of a certain process of a
court of racord, to wit, a warrant of execution out of the
county court of that defendant intending to prevent.
the due course of law, and to deprive Arthur of the rights,.
benefits and advantages from the lawful execution of the
warrant, did take from Brooker the said warrant, he,

Brooker, having then the lawful custody of it. Brooker

was the bailiff who had seized the defendant’s goods, uander
the said writ of execution. The prisoner, a day or two-
afterwards, foreibly took the warrant ont of the hailiff's
hand, and kept it. He then ordered him away, as having
no more authority, and, on his refusal to go, foreibly
turned him out. The prisoner was found guilty, and the
conviction affirmed upon 8 case reserved. Cockburn,
C.J., said: *°I think that the fira} count of the indietment
which charges larceny will not hold. There was no taking
lueri causa, but for the purposa of preventing the bailiff
from having lawful possession. Neither was the taking
awimo furandd. I may illustrate it by the caze of a man
who, wishing to strike another person, sees him coming.
along with a stick in his hand, takes the stick out of his
band, and strikes him with it. That would be an assault,
but not & felonious taking of the stick. There is, however,
s second count in the indictment which charges in effect

- that the prisoner took the warrant for a fraudulent pur-

pose. The facts show that the taking was for a fraundulent
purpose. He took the warrant foreibly from the bailiff, in
order that he might turn him out of possession. That was
a fraud against the execution ereditor, and was also con-
trary to thelaw. I am therefore ofopinion that it amounte
to a fraudulent purpose within the enactment, and that the
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convietion must be affirmed” : R. v. Bailey, 12 Cox, 129,
Such a case would now fall under next section,

Maliciously destroying an information or reeord of the
police court is a felony within 82 & 33 V. ¢. 21, 5. 18; R.
v. Masen, 22 U. C. C. P. 246.

CoNUEALING,  (New),

354. Every one is guilty of an indietable offence and liable to two
vears’ imprisonment who, for any fraudulent purpose, takes, obtaing, removes
«or cunceals anything capable of being stolen.

Fine, 8. 958. See remarks and cases under ss, 843 and
358, ante. 8. 26, ¢. 164, R, 8, C. was confined to the
concealing of minerals,

Indictment.— on did unlawfully take (or

obtain, remove or conceal) ten bushels of oats, the property
of of the wvalue of five dollars, for a frandulent
purpose, to wit, for the purpese of

BRIKGING BY THIEF INTO CAXADA OF ANYTHING STOLEN ELSEWHERE.

333, Every one is guilty of an indictable offence and liable to seven
vears’ imprisonment who, having oblained elsewhere than in Canads apy
property by any aot which, if done in Canada, would have amounted to fhef,
Lrings such property into or kas the same in Coneds, R, 8, C.c. 164, s 88,
{ A mended).

“Property ¥ defined, 8. 8: see R. v. Hennessey, 85
U. C. Q. B. 608, )

The repealed section extended to property obtained by
false pretenses, There is no statutory enactment of this
kind in England: R. v, Prowes, 1 Moo. 849 ; R. v. Debraiel,
11 Cox, 207. One was proposed in the draft code.

Receiving in Canada property stolen abroad by any
other person does not fall under the above clanse. 1t falls
under &, 814, ante.

On o charge of having in possession goods stolen in a
foreign country not always necessary to prove state of the
law in that country. Crown proved that prisoner had in
Canada property taken in another country under eircum-
stances which would have made it felony in Canada if so

N )
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taken there, Offence held proved. Allegation in indiet-
ment that prisoner ‘ felonicusly had taken and carried
away,” the goods does not impose any additional burden
of proof on the Crown: R. v. Jewell, 6 Man. L. R. 460,

PuwisuyusT 1IN Oraer Cases,

386, Every one is gnilty of an indictable nffence and liable to seven
years’ imprisonment who steals anything for the stesling of whieh no punish-
ment is otherwise provided, or commits in respeat thereof any offence for whick
he is lable to the same punishment as if ke had stolen the some,

2. The offender is liable to ten years’ imprisonment if he hes heen
previously convieted of theft. R. 8, (¢ 164, 83, 5, 6 & 85, (Amended),

As to previous convictions, see 9. 628, 676. The words
“any felony” stood in lieu of the word *theft” in the
repealed clause. The words in italics are superfluons.

PUNISHMENT WHEX VALUE Exoneps $200.

387, If the value of anything stolen, or in respect of which any offence
is cornmitted for which the offender is liable to the same punishment as if he
had stolen i, exceeds the sum of two hundred dollars, the offender 1s Hable to
two years’ imprisonment, in addition to any punishment to which he is other-
wise linble for such offence. R. 8. C. o, 164, 5. 86,  {dwmended),

The indictment must specially aver that the value
exceeds two hundred dollars. The additional punishment
was seven years by the repealed clause, which also applied
to obtaining by false pretenses.

PART XXVIL

QBTAINING PROFPERTY EBY FALSE PRETENSES AND OTHER
CRIMINAL FRAUDS AKD DEALINGS WITH PROPERTY.

DEFINTTION.

888, A falee pretense is & representation, either by words or otherwise,
of & matter of fact either present or past, which representation is known to the
peraon making it to be false, and which is made with a fraudulent intent to
induce the person to whotn it is made to act upon such representation,
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2. Hraggerated commendation or depreciation of the guality of anything
is not; a false pretense, unless it is carried to such an extent as to amount to a
fraudnlent misrepresentation of fact.

3. Tt is a question of fact whether suoh commendation or depreciation doea
. or does not amount to a fraudulent misrepresentation of fact. _
Mhiz definition is taken from the English draft, where
it is given as existing law.

PUKISHMENT.

859. Every one is guilty of an indiotable offence and liable to three
years’ imprisonment who, with intent to defraud, by any false pretense,
.cither directly ov through the medium of any contrast obiained Ly suck fulse
prefense, obtaing anything cupable of being stolen, or procures anything capable
of being stolen to be delivered to any other person than himself. R. 8. C.
e 164, 8, 7. (dmended). - .

As to what things are capable of being stolen, see

remarks under 8. 353, ante.

The first patt of this section is based on 24 & 25 V. c. 96,
-g. 88, the gecond part on 8. 89 of the Imperial Act.

Qootion 198 of the Procedure Aef, which allowed a
.conviction for obtaining under false prefenses on a trial for
larceny, and s, 186 of the same Act which enacted that on
a trial for cbtaining.under false pretenses, if a larceny was
proved the defendant could nevertheless be found guilty of
-the offence charged, have not been re-enacted: 3 Stephen’s
Hist. 162; R. v. Adams, 1 Den. 38; R. v. Rudge, 13 Coz,
17; R.v. Bryan, 2 Russ. 664, note; R. v. Bolomons, 17
Cox, 93 ; R. v. Gorbutt, Dears. & B. 166.

By s. 711, upon an indictment under this section, the
jury may return a verdiet of guilty of an attempt fo commit
the offence charged, if the evidence warrants it: R. v.
Roebuck, Dears. & B. 24; R. v. Eagleton, Dears. 876, 515 ;
R. v. Hensler, 11 Cox, 570; R. v. Goff, 9U. C. C. P. 488.

By us. 618 and 6186 post, in indictments for obtaining or
attempting to obtain under false pretenses, a general intent
to defraud is & sufficient allegation, and it is not necessary
to allege any ownership of the chattel, money or valuable
security.
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To constitute the offence of obtaining goods by false
pretenses three elements are necessary. 1st, the statement
upon which the goods are obtained must be untrue; 2nd,
the prisoner must have known at the tims he made the
statement that it was untrue; 3rd, the goods must have
been obtained by reason and on the representation of that
false statement: R. v. Burton, 16 Cox, 62; see R. v.
Buckmaster and R. v. Solomons, Warb. Lead, Cas. 158,
160 ; R. v, Russetf, 17 Cox, 584,

The distinetion between larceny and false pretenses is
that, if by means of any frick or artifice the owner of pro-
perty is induced to part with the possession oxnly, still mean-
ing to retain the right of property, the taking by such means
will amount fo larceny ; but if the owner part with nof only
the possession of the goods, but the right of property in them
also, the offence of the party.obtaining them will not be lar-
ceny, but the offence of obtaining goods by false pretenses.

Indietment,— that J. 8., ont unlawfully, and
with & fraudulent intent, did falsely pretend to one A. B.
that he, the said J. 8., then was the servant of one C. K,,
of tailor, (the said O. K. then and long before being
well known to the said A. B, and a customer of the said
A. B. in his business and way of trade as a woollen
draper), and that he, the said J. 8., was then sent by the
sald 0. K. to the said A. B. for five yards of superfine
woollen cloth, by means of which said false pretenses, the
said J. 8, did then unlawfully and fraudunlently obtain from
$he said A. B. five yards of superfine woollen cloth.

A form is given in schedule one, F. F.: see under s. 611.
Under 8. 982, an indictment drawn upon that form is suffi-
cient. But, to avoid the necessity of giving particulars,
which the court will not refuse to the defendant, ss. 616,
617, the false pretenses should be averred in the indiciment.
It is not necessary, however, as heretofors, to aver that the

Jalse pretenses were not frue.

o ;'.:.f-i
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The pretense must be set oui in the indictment: R. v,
Mason, 2 T. R. 681 ; R. v. Goldamith, 12 Cox, 479; see
now s, 616, post. And it wmnst be stated to be false:
R. v. Airey, 2 Hast, 80. And it must be of some existing
fact ; a pretense that the defendant will do some act, or
that he has got to do some act is not sufficient: R. v,
Goodhall, R. & R. 461 ; R. v. Johnston, 2 Moo. 254; R.v.
Lies, L. & C. 809, Where the pretense is partly & misre-
presentation of an existing fact, and partlya promise todo
some act, the defendant may be convieted, if the property is
parted with in consequence of the misrepresentation of fact,
although the promise also acted upon the prosecutor’s mind:
R. v. Fry, Dears. & B. 449; R. v. West, Dears. & B. §75;
R. v. Jennison, L. & C. 1587, Warb. Lead. Cas. 167.

‘Where the pretense, gathered from all the circumstances,
wae that the prisoner had power to bring back the hus-
band of the prosecutrix, though the words used were
merely promissory that she, the prisoner, would bring him
back, it was held a sufficient pretense of an existing fact,
and that it is not necessary that the false pretense should
be made in express words, if it can be inferred from all the
cireumstances attending the obtaining of the property:
R. v. Giles, L. & C. 502.

Where the indictment alleged that the prisoner pre-
tended to A.’s represeniative that she wae to give him
twenty shillings for B., and that A, was going to allow B. {en
shillings & week, it was held that it did nof sufficiently
appear that there was any false prefense of an existing
fact : R. v. Henshaw, L. & C. 444.

An indictment alleged that the prisoner cbtained a coat
by falsely pretending that a bill of parcels of & coat, value
£0 148, 6d. of which £0 4s. 6d. had been paid on account,
and £0 10s. 0d. only was due, was a bill of parcels of
another coat of the value of twenty-two shillings. The evi-
dence was that the prisoner’s wife had selected the £0 14s.
6d. coat for him, subject to. its fitting him, and had paid

— A
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£0 45. 6d. sccount, for which she on received a bill of parcels
giving credit for that amount. On frying on the coat it
was found to be too small, and the prisoner was then mea-
sured for one to cost twenty-two shillings. When that was
made it was tried on by the prosecutor, who was not privy
to the former part of the transaction. The prisoner when
the coat was given to him handed the bill of parcels for
the £0 14s. 6d. and also £0 10s. 0d. to the prosecutor, saying
““ There is £0 10s. 0d. to pay.” The bill was receipted, and
the prisoner fook the twenty-two shillings zoat away with
him, The prosecufor stated that believing the bill of par-
cels to refer to the twenty-two shillings coat he parted with
that coat on payment of £0 10s. 0d. otherwise he should
not have done so: Held, that there was evidence fo support
a conviction on the indietment : R. v. 8teels, 11 Cox, 5.

So the defendant may be convieted although the pre-
tense is of some existing fact, the falsehood of which might
have been ascertained by inquiry by the party defrauded:
R. v. Wickham, 10 A. & E. 84; R.v. Woolley, 1 Den. §59;
B.v. Ball, C. & M. 249; R. v. Rosbuck, Dears. & B. 24;
or against which common prudence might have guarded:
B. v. Young, 8 T. R. 98; R. v. Jessop, Dears. & B. 442;
R. v. Hughes, 1 F. & I'. 855. If, however, the prosecutor
knows the pretemse to be false: R. v. Mills, Dears. & B.
205; or does not part with the goods in consequence of
defendant’s representation : R. v. Roebuck, Dears. & B. 24;
or parts with them before the representation is made: R,
v.' Brooks, 1 F. & F. 502; or in consequence of a represen-
tation as to some future fact: R. v.Dale, 7 C. & P. 352; or
if the obtaining of the goods is too remotely connested with
the false pretense, which is a question for the jury: R.v.
Gardner, Dears. & B. 40; R. v. Martin, 10 Cox, 883, Warbh.
Lead. Cas. 178; or if the prosecutor continues to he
interested in the money alleged to have been obtained, as
partner with the defendant, R. v. Watson, Dears. & B. 348;
R. v. Evans, L' & C. 252 ; or the object of the falge pretense

Crim. Law—éﬁ
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is something else than the obtaining of the money: R. v
Stone, 1 F. & F. 811, the defendant cannot be convicted. .

Falsely pretending that he hag bought goods o &
certain amount, and presenting & check-ticket for them :
R. v. Barnes, 2 Den. 59 ; or overstating a sum due for dock
dues or custom duties: R.v. Thompson, L. & C. 283 ; will
render the prisoner liable to be convicted under the statute
(See reporter's note to this last case.) .

The pretense need not be in words but may consist of
the acts and conduct of the defendant. Thus the giving a
cheque on a banker with whom the defendant has no
aceount : B. v. Flint, R. & R. 460; R. v. Jackson, 3 Camp.
470; R.v. Parker, 2 Moo. 1; R.v. Spencer, 8 C. & P. 420;
R. v. Wickman, 10 A. & E. 84; R.v. Philpotts, 1 C. & K.
112; R. v. Freeth, R. & R. 127; or the frandulently assum-
ing the name of another to whom money is payable: R. v.
Story, R. & R. 81; R.v. Jones, 1 Den.551; or the fraudulently
assuming the dress of a member of one of the universities,

is a false pretense within the statute: R.v. Barnard, 7 C.

& P. 784, Warb. Lead. Cas. 162.

The prisoner obtained a sum of money from the prose-
cutor by pretending that he carried on an extensive busi-
ness as an auctioneer and house agent, and that he wanted
o clork, and that the money was to be deposited as pecurity
for the prosecutor’s honesty ag guch clerk. The jury found
that the prisoner was not carrying on that buginess at all.
Held, that this was an indictable false pretense: R. v
Crab, 11 Cox, 85; R. v. Cooper, 13 Cox, 617.

The defendant, knowing that some old country bank
notes had been taken by his uncle forty years before, and
that the bank had stopped payment, gave them o a man
to pass, telling him {o say, if asked about them, that he
had taken them from a man he did not know. The man
passed the notes, and the defendant obtained value for
them. I appears that the bankers were ‘made bankrupt.
Held, that the defendant was guilty of obfaining money by

——
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false pretenses, and that the bankruptecy proceedings need
" not be proved: R. v. Dowey, 11 Cox, 115.

The indictment alleged that the prisoner was living
apart from her husband under & deed of separation, and
was in receipt of an income from her husband, and that he
wag not to be liable for her debts, yet that she falsely
pretended to the prosecutor that she was living with her
husband, and wags authorized to apply for and receive from
the prosecutor goods on the account and eredit of her
husband, and that her husband was then ready and willing
fo pay for the goods. The evidence at the trial was that
the prisoner went to the prosecutor’s shop and selected the
- goods, and said that her husband would give a cheque for
them as soon as they were delivered, and that she wounld
send the person bringing the goods to her husband’s office,
and that he would give a cheque. When all the goods were
“delivered the prizoner told the man who delivered them to
go to her husband’s office, and that he would pay for them.
The manh went but could not see her hushand, and ascer-
tained that there was a deed of separation between the
prisoner and her husband, which was shown to him, He
communicated what he had learned to the prisoner who
denied the deed of separation. The goods were ghorily
after removed and pawned by the prisoner. The deed of
geparation between the prisoner and her husband was put
in’evidence, by which it was stipulated that the husband
was not to pay her debts; and it was proved that she was
living apart from her husband, and receiving an annuity
from him, and that she was also cohabiting with another
man. Held, that the false pretenses charged were
sufliciently proved by this evidence: R. v, Davis, 11 Cox,
181,

On an indictment for fraudulently obtaining goods in a
market by {alsely pretending that a room had been taken
at which to pay the market people for their goods, the jury
found that the well known practice was for buyers to
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engage & room at & public house, and that the prisoner, pre-

tending to bea buyer, conveyed to the minds of the market
people that she had engaged such & room, and that they
parted with their goods on such belief: Held, there being
no evidence that the prisoner knew of such a practice,
and the case being consistent with a promise only on her
part to engage such a room and pay for the goods there,
the conviction could not be sustained: R.v. Burrows, 11
Cox, 258.

On the trial of an indictment against the prisoner for
- pretending that his goods were unencumbered, and cbtain-
ing thereby eight pounds from the prosecutor with intent

to defraud, it appeared that the prosecutor lent money to

the prisoner at interest, on the security of a bill of sale on
furniture, & promissory note of prisoner and another person
and & declaration made by prisoner that the furniture was
unencumbered. The declaration was untrue at the time it
was handed to the prosecutor, the prisoner having & fow
hours before given & bill of sale for the furniture to
another person, but not to its full value: Held, that there
was evidence to go to the jury in support of a charge of
obtaining money by false pretenses: R. v. Meakin, 11
Cox, 270. .

A false representation as to the value of a business will
not sustain an indictment for obtaining money by false
pretenses. On an indictment for obtaining money by false
pretenses it appeared that the prisoner, on engaging an
assistant from whom he received a deposit, represented to
him that he was doing a good business, and that he had
sold a good business for a certain large sum, whereas the

business was worthless and he had been bankrupt Held,

that the indictment could not be sustained upon either of
the representations : B. v. Williamson, 11 Cox, 328.

Tt has been seen, ante, that in R. v, Mills, Dears. & B. 2053,
Warb, Lead Cas. 172, it was held that the defendant

cannot be convicted if the prosecutor knows the pretense
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to be false. The defendant, however, in such cases may,
under &, 711, post, be found guilty of an attempt to commit
the offence charged, or be, in the first instance, indicted
for the attempt. In R.v. Hensler, 11 Cox, 570, the ‘prisoner
was indicted for attempting to obtain money by false
pretenses in a begging letter. In reply to the letter the
prosecutor sent the prisoner five shillings ; but he stated in
his evidence at the trial that he knew that the statements
contained in the letter were untrue; it was held, upen a
case reserved that the prisoner might be convieted, on this
evidence, of attempting to obtain money by false pretenses.
But an indictment for an attempt to obtain property by
false pretenses must specify the attempt: R. v. Marsh, 1
Den. 505. The proper course is to allege the false pretenses,
and to deny their truth in the same manner ag in an indict-
ment for obtaining property by false pretenses, and then to
allege that by means of the false pretenses the prisoner
attempted to obtain the property; note by Greaves, 2
Russ. 698,

An indietment charged that the prisoner falsely pre-
tended that he had got a carriage and pair, and expected it
down to T. that day or the next, and that he hud a large
property sbroad, The evidence was that the prisoner was
at E., assuming to be a man of position and wealth, but was
in a destitute condition, and could not pay his hotel and
other bills, That three days after he came to T., and
induced prosecutor to part with goods on the representa-
tion that he had just come from abroad and had shipped a
large quantity of wine to R., from England,and expected
his carriage and pair to come down, and that he had taken
a large house at T., and was going to furnish it: Held,
that the false pretenses charged were sufficient in point of
law, and also that the evidence was sufficient to sustain a
conviction: R. v. Howarth, 11 Cox, 588.

Prisoner was indicted for obtaining from George Hislop,
the master of the workhouse of the Strand Union, one pint
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of milk and one egg, by falsely pretending that a certain
child then brought by him had heen by him found in
Leicester Square, whereas these facts were untrue. The
facts were that the prisoner was waiter at an hotel in
(eorge Street, Hanover Square. A female servant there,
named Spires, had been delivered of a child by him, which
was put out to nurse. The ehild falling ill the nurse
brought it to the hotel, and the prisoner, saying that he
would find another nurse, took the woman with him to
Westminster, where the nurse put the child into his arms
and went away. He took it to the work-house of St.
Martin-in-the-Fields, which is in the Strand Union, and
delivered it to the Master, stating that he had found it in
Leicester Square. It was by the master delivered to the
nurse to be taken care of,and the nurse fed it with the pint
of milk and egg which was the subject of the charge of the
indietment as the property obtained by the false pretenses
alleged : Held, that this evidence did not sustain the indict-
ment, and that the food given to the child was too remote
an object : R, v. Carpenter, 11 Cozx, 600. :

In R v. Walne, 11 Cox, 647, the conviction was also
quashed on the deficiency of the evidence, as no false
pretense of an existing fact was proved : se¢ R. v, Speed, 15
Cox, 24. '

Prisoner by falsely pretending to a liveryman that he
was sent by another person to hire a horse for him for a
drive to E. obtained the horse. The prisoner veturned in
the same evening but did not pay for the hire: Held, that
this was not an obtaining of a chattel with intent to defraud
within the meaning of the statute. To constitute such an
offence, there must be an intention to deprive the owner of
the property : R.v. Kilham, 11 Cox, 561, Warb. Lead. Cas.
175. It mey, perhaps, be stealing now in Canada.

There may be a false pretense made in the course of a
contract, by which money is obtained under the contract :
R. v. Kenrick, . & M. 208; R. v. Abbott, 2 Cox, 430;
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R. v. Burgon, Dears. & B. 11; as to weight or quantity of
goods sold when sold by weight or quaniity: R. v. Sher-
wood, Dears. & B. 251; R. v. Ragg, Bell, 214; R. v. Goss,
Bell, 208 ; R. v. Lees, L. & C. 418 ; R. v. Ridgway, 3 F. & F.
888 ; but, in all such cases, there must be a misrepresenta-
tion of a definite fact.

But “puffing” or a mere false representation as fo
quality is not indictable: R. v. Bryan, Dears. & B, 265, and
the eomments upon it by the judges, in Ragg’s case, Bell,
214 ; R. v. Pratt, 8 Cox, 334; see R, v. Foster, 13 Cox, 393.
Thus representing & chain to he gold, which turns out to be
made of brass, silver and gold, the latter very minute in
quantity, is not within the statute: R. v. Lee, 8 Cox, 233
sed quawre? Aund see Greaves' observations, 2 Russ. 664,
and R. v. Suter, 10 Cox, 577 ; and cases collected in' R. v,
Bryan, Warb. Lead. Cas. 170.

Tt ia not a false pretense, within the statute, that more
monéy is due for executing certain work than is actually
due, for that is a mere wrongful overcharge: R. v. Oates,
Dears. 459. So, where the defendant pretended to a parish
officer, as an excuse for not working, that he had no clothes,
and thereby obtained some from the officer, it was held that
he was not indictable, the statement being rather a false
excuse for not working than a false pretense to obtain
goods: R. v. Wakeling, R. & R. 504.

‘Where the prisoner pretended, first, that he was a
single man, and next, that he had a right to bring an action
for breach of promise, and the prosecutrix said that she was
induced to pay him money by the threat of the action, but
she would not have paid it had she known the defendant
to be a married man, it was held that either of these two
false pretenses was sufficient to bring the ease within the
statute : R. v. Copeland, Car. & M. 516,

‘Where the prisoner represented that he was conmnected
with J. 8., and that J. 8. was a very rich man, and obtained
goods by that false representation, it was held within the
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statute: R. v. Archer, Dears. 449. Obtaining by falsely
pretending to be a medical man or an attorney is within
the statute : R. v. Bloomfield, Car, & M, 587 ; R. v, Asterley,
TC &P 191

It is no objection that the moneys have been obtained
only by way of a loan: R. v. Crossley, 2 M. & Rob. 17;
2 Russ. 668, and R. v. Kilham, 11 Cox, 561.

Obtaining goods by false pretenses intending to pay
for them is within the statute: R. v. Naylor, 10 Cox, 149,
Warb. Lead. Cas. 169.

Tt must be alleged and proved that the defendant knew
the pretense to be false at the time of making it: R.v.
Henderson, 2 Moo. 192; R. v. Philpotts, 1 C. & K. 112;
R. v. Gray, 17 Cox, 299. After verdiet, however, an
indiectment following the words of the statute is sufficient:
R. v. Bowen, 3 Cox, 483 ; Hamilton v. R. in error, 2 Cox,
11. It is no defence that the prosecutor laid a trap to draw
the prisoner into the commission of the offence: R. v
Adamson, 2 Meo. 286; R, v. Ady, 7 C. & P. 140,

Upoa a charge of obtaining money by false pretenses
it is sufficient if the actual substantial pretense, which is
the main inducement to part with the money, is alleged
in the indictment, and proved, although it may be shewn
by evidence that other matters not laid in the indictment
in some measure operated upon the mind of the prosecutor
as an inducement for him to part with his money: R. v.
Hewgill, Dears. 315. The indictment must negative the
pretenses by special averment, and the false pretense must
be proved as laid. Any variance will be fatal, unless
amended : 8 Burn, 277. But proof of part of the pretense,
and that the money was obtained by such proof is suth-
cient: R. v. Hill, R. & R. 190 R. v. Wickham, 10 A. & E.
34; R. v. Bates, 3 Cox, 201 ; s s 616 and form F. F,,
sched. one, under s, 611,

But the goods must be obtained by means of some of the
pretenses laid: R. v. Hunt, 8 Cox, 495; R. v. Jones, 15
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Cox, 475. And where the indictment alleged a pretense-
which in fact the prisomer did at first pretend, but the
prosecutor parted with his property in consequence of a.
subsequent pretense, which was not alleged, it was held
that the evidence did not support the indictment: R. v.
Bulmer, L. & C. 476.

Where money is obtained by the joint effect of several
mis-statements, some of which are not and some are false
pretenses within the statute,the defendant may be convieted:
R. v. Jennison, L. & C.157; but the property must be-:
obtained by means of one of the false pretenses charged,
and a subsequent pretense will not support the indietment:
R. v. Brooks, 1 F. & F. 502; see R. v, Lince, 12 Cox, 451,

Parol evidence of the false pretense may be given,.
although a deed hetween the parties, stating a different.
consideration for parting with the money, is produeced, such
deed having been made for the purpose of the fraud: R. v.
Adamson, 2 Moo. 286. 8o also parol evidence of a lost
written pretense may be given : R. v. Chadwick, 6 C. & P.
181. On an indictment for obtaining money from A., .
evidence that the prisoner about the same time obtained
money from other persons by similar false pretenses is not-
admissible : R. v, Holt, 8 Cox, 411, Bell, 280. But other
false pretenses at other times to the same persons are
admissible, if they are so connected as to form one contin-
uing representation, which it ig the province of the jury to
determine ; R. v. Welman, Dears, 188, § Cox, 153. See R.
v. Durocher, 12 R, L. 697,

Indueing a person by a false pretense to accept a bill of
exchange is not within this section: R. v. Danger, Dears.
& B. 307; see R. v. Gordon, 16 Cox, 622 ; see 9. 360, post.

A railway tieket obtained by false pretenses is within
the statute, R. v. Boulton, 1 Den. 508; R. v. Beecham, 5
Cox, 181; ss. 830, 359 ; and 8o i an order by the president
of a burial society on ‘a treasurer for the payment of
money : R. v.-Greenhalgh, Dears. 267.
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Where the defendant only obtains eredit and not any
specific sum by the false pretenses it is not within the
statute: R.v. Wavell, 1 Moo. 224 ; R. v. Garrett, Dears. 232,
R. v. Crosby, 1 Cox, 10.

There must be an intent to defraud. Where C. B’s
gervant obtained goods from A’s wife by false pretenses, in
order to enable B, his master, to pay himself a debt due
from A., on which he could not obtain payment from A., it
was held that C. could not be convicted : BR. v. Williams, 7
C. & P. 854, But it is not necessary to allege nor to
prove the intent to defrsud any person in particular.
With imtent to defraud are the words of the stapute.

But these words “ with intent to defraud” are a material
and necessary part of the indictment; their omission is
fatal, and cannot be remedied by an amendment inserting
them. By Lush, J., R. v. James, 12 Cox, 127 ; R. v. Davis,
18 U. C. Q. B, 180; R. v. Norton, 16 Cox, 59. At the trial
the court might, it seems, allow the amendment; s. 723, post.

An indictment for false pretenses charged that the

" defendant falsely pretended that he had a lot of trucks of
coal ab arailway station on demurrage, and that he required
forty conl bags. The evidence was that defendant saw
prosecutor and gave him his card, “J. W, and Co., timber
and coal merchants,” and said that he weas largely in the
coal and timber way, and inspected some coal bags, but
objected to the price. The next day he called again,
showed prosecutor a lot of correspondence, and said that he
had & lot of trucks of coal at the railway station under
demurrage, and that he wanted some coal bags imme-
diately. Prosecutor had only forty bags ready, and it was
arranged that defendant was to have them, and pay for
them in a week. They were delivered to defendant, and
prosecutor said he let the defendant have the bags in con-
sequence of his having the trucks of coal under demurrage,
at the station; there was evidence as to the defendant
having taken premises, and doing a small business in coal,
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but he had no trucks of eoal on demurrage at the station.
The jury convicted the prisoner, and on a case reserved
the judges held that the false pretense charged was not too
remote to support the indictment, and that the evidence was
suffictent to maintain it : B. v. Willot, 12 Cox, 68.

The prisoner induced the prosecutor to buy a chain by
knowingly and falsely asserting, (inter alia), “it is a 15-
carat fine gold, and you will see it stamped on every link.”
In point of fact, it was little more than 6-carat gold : Held,
upon a case reserved, that the above assertion was suffi-
cient evidence of the false representationof a definite
matter of {act to support a convietion for false pretenses:
R. v. Ardley, 12 Cox, 23; BR. v. Bryan, Dears. & B. 265, was
said by the judges not to be a different decision, but that
there was in that case no definite matter of fact falsely
represented : see Warb, Lead. Cas. 170.

On an indictment for indueing the proseeutor, by means
of false pretenses, to enter into an agreement to take a field
for the purpose of brick-making, in the belief that the soil
of the field was fit to make bricks, whereas it was not, he
being himself a brickmaker, and having inspected the field
and examined the soil: Held, that nevertheless, if he had
been induced to take the field by false and fraudulent
representations by the defendant of the specific matters of
fact relating to the quality and character of the soil, asg, for
instance, that he had himself made good bricks therefrom,
the indietment would be sustained : Held, also, that it
would be sufficient, if he was partly and materially, though
not entirely, influenced by the false pretenses: R. v.
English, 12 Cox, 171.

If the possession only and not the property has been
passed by the prosecutor the offence is lareeny and not
false pretenses: R. v. Radeliffs, 12 Cox, 474.

All persons who concur and assist in the fraud are
principals, though not present at the time of making the
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pretense or obtaining the property: R. v. Moland, 2 Moo.
276; R. v. Kerrigan, L. & C. 383.

On the last part of this & 359, Greaves says: “This
clause is new. It is intended to meet all cases where any
person by means of any false pretense induces another to
part with property to any person other than the party
making the pretense. It was introduced to get rid of the
narrow meaning which was given to the word ‘obtain’ in
the judgments in R. v. Garrett, Dears. 232, according to
which it would have been necessary that the property
should either have been actually obtained by the party
himself, or for his Penefit. * * This clause inclydes every
case where a defendant by any false pretense causes
property to be delivered to any other person, for the use
either of the person making the pretense, or of any other
person. It, therefore, is & very wide extension of the law
as laid down in R. v. Garrett, and plainly includes every
case where any one, with intent to defraud, causes any
person by means of any false pretense to part with any
property to any person whatsoever.”

Prisoner was indicted for an attempt to obtain money
from a pawnbroker by false pretenses, (inter alia) that a
ring was a diamond ring. To show guilty knowledge evi-
dence that he had shortly before offered other false articles
of jewellery to other pawnbrokers was held to be properly
admissible : R. v. Francis, 12 Cox, 612, Warb. Lead. Cas.
176.

Goods fraudulently obtained by prisoner on his cheque
on a bank where he had no funds: Held, that he cannot
be found guilty of having falsely represented that he had
money in the bank, but that he was guilty of falsely
representing that he had authority to draw the cheque, and
that they were good and valid orders for the payment of
money : R. v. Hazelton, 13 Cox, 1, Warb, Lead. Cas. 164.

See R, v. Holmes, 15 Cox, 343, as to where is the juris-
diction when offence is committed by a letter.
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Prisoner convicted of obtaining his wages by false
pretenses in representing falsely that he had performed a
condition precedent to his right to be paid : R. v. Bull, 13
Cox, 608. :

The indictment must state the pretense which is pre-
tended to have been false, and must negative the truth of
the matter so pretended with precision: R. v. Kelleher, 14
Cox,48. Sez B. v. Perrott, 2 M. & 8. 379 ; see s 618 and
form F. F., sched. one, under s. 611

Obtaining by false pretenses. What constitutes false
pretenses : R. v. Durocher, 12 R. L. 697 ; R. v, Judah, 7 L
N. 385; R. v. Lavallde, 16 R. L. 209; R. v. Ford, M. L. R.
7 Q. B. 413.

To prove intent to defraud, evidence of similar frauds
having recently been practiced upon others is admissible :
R. v. Durocher, 12 R. L- 697.

An indictment for obtgining board under false pretenses
is too general: R. v. McQuarrie, 22 T. C. Q. B. 600.

A clause of a deed by which the borrower of a sum of
money falsely declares a property well and truly to belong
to him mway constitute a false pretense: R. v. Judah, 8
L. N. 124.

On a trial for obtaining under false pretenses property
of a joint stock company, parol evidence that the company
has acted as an incorporated company is sufficient evidence
of its incorporation : R. v. Langton, 13 Cox, 344,

The prisoner who had been discharged from the service
of A, went to the store of D. and 8. and represented hersslf
as still in the employ of A., who was in the habit of dealing
there, and asked for goods in A.’s name, which were put up
accordingly, but sent to A.’s house instead of being delivered
to the prisoner. The prisoner, however, went direetly from
the store to A’s house, and remaining in the kitchen with
the servant until the clerk delivered the parcel, snatched
it from the servant, saying “ that is for me, I was going to
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see A.” but, instead of going in to see A., went out of the
house with the parcel. Conviction for having obtained
goods from D. & 8. by false pretenses, held good: R. v.
Robinson, 9 L. C. R. 278.

Where the prosecutor hed laid a trap for the prisoner
who had written to induce him to buy counterfeit notes,
and prisoner gave him a box which he pretended contained
the notes, but which, in fact, contained waste paper and
‘received the prosecutor’s watch and $50.

Held, that the prisoner was rightly convicted of obtain-
ing the prosecutor’s property under false pretenses: R. v.
Corey, 22 N. B. Rep. 543; see R. v. Cameron, 28 N. S. 150.

QBTAINING VALUABLE SECURITY BY FALSE PRETENSER.

360. Every one is gnilty of an indictable offence and liable to three
years’ imprisonment who, with intent to defraud or injure any person by any
false pretense, causes or induces any person to execute, make, accept, endorse
or destroy the whole or any part of any valuable security, or to write, impress
or affix any name or seal on any paper or parchmentin order that it may after-
wards be made or converted into or used or dealt with as a valuable zecurity.
R.8. 0. ¢ 164, 8. 78, 24.25 ¥, ¢. 96, 8. 90 (Imp.).

“ Valuable security ” defined, s. 8.

Jee remarks under s, 853. See ss. 613, 616, as to indict-
ment.

On the corresponding clause Greaves says: “ This
clause is prineipally new; it will include such eases as R.
v. Danger, Dears. & B. 307.”

Indictment.— that A. B, on unlawfully,
knowingly and designedly did falsely pretend to one J. N,
that hy means of which false pretense the said A.
B. did then unlawfully and fraudulently induce the said
J. N. to aecept a certain bill of exchange, that is to say, a
bill of exchange for five hundred dollars, with intent
thereby then to defraud and injure the said J. N., whereas,
in truth and in fact (here negative the false pretenses).

Prisoner was indicted at the Court of Queen’s Bench for
having induced, by false and fraudulent pretenses, one B.,
a farmer, to endorse a promissory note for $170.45 and
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moved to quash on the ground that the indictment did not
state that the endorsement in question had been declared
false in any manner by competent authority, ete., nor that
the said endorsement had been obtained for the purpose of
converting the said note or paper-writing into money—
Motion rejected. And a motion to quash, on the ground

that the crown prosecutor, representing the attorney gene-

ral, had refused to furnish to prisonerthe particulars of the
false pretenses charged, although demanded, was refused :
R. v. Boucher, 10JR. L. 183, '

Proof that the defendant had obtained from the
prosecutor a promissory note on a promise to pay the plain-
tiff what he owed him out of the proceeds of the note when
discounted is not sufficlent to sustain a conviction of ob-

taining a signature with intent to defraud under this see-
tion: R. v. Pickup, 10 L. C. J, 310,

An indictiment charging prisoner with unlawfully and
fraudulently, with intent to defraud them, inducing prose-
cutors to ‘“make a certain valuable security,” to wit, a
promissory note for £100 by the false pretense that he waa
prepared to pay them or one of them £100; held good. It
must be taken by necessary inference to allege a false
pretense of an existing fact, viz., that he was prepared to
pay proseeutors £100 and had the money ready for them
on their signing the note. It also showed the offence of
fraudulently causing a person to “make a valuahble security”
under 24 & 25 V. e. 96, a. D0, though note might not be of
value until delivered to prisoner: R. v. Gordon, 23 Q. B. D-
354, 16 Cox, 622,

Prisoner fraudulently induced prosecutor to sign a con-
tract for seed wheat, representing that he was agent of H.
named in eontract. H. afterwards induced prosecutor to
give him a note for price of wheat, though contraet did not
provide for a note. Prosecutor swore he gave note because
he had entered into the contract. Indictment for, by false
pretenses, fraudulently inducing prosecutor to write his
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name on a paper so that it might be afterwards dealt
with as a valuable security ; 2nd count, for procuring, by
false pretenses, prosecutor to deliver to H. a valuable
security. Held, on case reserved, that charge of false
pretenses could be sustained as well as where the money
wasg obtained or note procured to be given through the
medium of & contract, as when obtained or procured with-
" out a contract; that a note instead of money was given
did not relieve prisoner from consequences of his fraud;
giving of note was direct result of the fraud upon which the
contract was procured and that defendant was properly
convicted on 1st count under c. 174, 8. 78. But Zeld, that
note before delivery to H. was not a valuable séeurity, but

‘only a paper on which prosecutor had written his name so -

that it might be used as such, and conviction on 2nd count
.could not stand : R. v. Danger, Dears. & B. 307, followed ;
R. v. Rymal, 17 O. R. 227.

Prisoner indieted on two counts. First, for obtaining
from H. a note with intent to defraud; seecond, inducing
H, to make a note with said intent. Evidenceshowed that
prisoner’s agent obtained from H. an order on prisoner for
wheat which H. was to put out on shares and to pay
prisoner $240 on delivery, and equally divide balance of
proceeds with holder of order. Later, prisoner by false
and fraudulent representations as to quality of wheat, ete,,
induced H. to sign a note, telling him it would not be
negotiable. Evidence was given, subject to ohjection, of
similar frauds on others, and that prisoner was pursuing a
geries of like frauds. Prisoner was convicted.

Held, on case reserved, that convietion should be sus-
tained on second count, as evidence showed that H. signed
note on faith of representations made and not merely to
secure the cdirying out of the contract; that it was
jmmaterial that a note was given when the order called
for eash, and that the evidence objected to was admissible:
R. v. Hope, 17 O. R. 463.

e L
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FaLsELy PRETENDING To I¥ciose MONEY IV 4 LETTER,

B361. Every one i guilty of an indictable offence and liable to threa
years’ imprisonment who, wrongfully and with wilfyl falsehood, pretends or
alleges that he inclosed and sent, or caused to be inclosed and sent, in any post
Ietter any money, valuabla security or chattel, which in fact he did mot so
inclose and send or cause to be inclosed and sent therein, R. 8. C, c. 164, s, 79,
{Amended). )

This section is not in the English statutes: « Valuable
security ” defined, s. 8. See s 618, post, as to indictment

and trial under this section.

Osraining Passace By FaLsE Tiokwrs,

362, Every one is guilty of an indictable offence and liable to six
months’ imprisonment who, by means of any false ticket or order, or of any
other ticket ororder, fraudulently and unlawfully obtains or nttempts to ohtain
any passage on any carriage, tramwsy or railway, or in any steam or other
vessel. R. 8. O, ¢, 164, s 81,

The clause provides for the offence and the attempt to
commit the offefice. Unders. T11, post, upon the trial of an
indictment for any offence the jury may convict of the
attempt to commit the offence charged, if the evidence

warrants it.

CHRIMINAL BREACH oF TRUST.

363. Every one iy guilty of an indictabls offencs and lable to seven
years’ imprisonment who, being & trustee of any property for the use or benefit,
either in whole or in part, of scine other person, or for any public or charitable
purpose, with intent to defraud. and in violation of his trust, converts any-
thing of which he is trustes to any use not authorized by the trust, R. 8, C.
0. 164, 5. 65. 24-25 V, ¢, 96, 5. S0, (Tmp, ), .

See R. v. Cox,16 0.R.228: R. v. Stansfeld, 8 I, N. 123,

Section 197 of the Procedure Act, which allowed a con-
viction uader this clause though s larceny was proved, has
not been re-enacted in express terms.

“Trustee ” defined, s. 3.

By s.547, post,no prosecution is to be commeneced under
this section without the consent of the Attorney-General of
~ the provinee. _ '
Indictment. — that A B., at on then
being the trustee of certain property under the will of
Criu, Law—27
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for a certain public (or charitable) purpose, to wit, for

unlawfully, with intent to defraud and in violation of his
trust, did convert and appropriate the same to a use not
anthorized by the said trust, and for a purpose other than
the said publie (or charitable) purpose, contrary to s. 363
of thé Criminal Code of 1892.

PART XXVIIIL
FRAUD.

By Dirrcrons, ETO,

384. Every one is guilty of an indictable offence and liable to seven
years' imprisonment who, being a director, manager, public officer or member
of any body ccrporate or public compeay, with intent to defraud—

(a} destroys, alters, mutilates or falsifies any book, paper, writing or
valuable security belonging to the body corporate cr public company ; or

{b) maken, or concurs in making, any false entry, or omits or concurs in
omitting to enter any material particular, in any book of account or other
docnment. R. 8. C. c. 164, &, 68, 24-25 V. c. 96, 8. 43 (Imp. ).

«Valuable security ” defined, 8. 3.

Seetion 197 of the Procedure Aet, which applied to the
repealed section, bas not been re-enacted.

Sections 97 et seq. of the Banking Act, 53 V. c. 81, pro-
vide for offences by bank officers.

Indictment against o director for destroying or falsify-
img books, ele.— that C. D., on then being a
dirgetor of a certain body eorporate, called -unlaw-
fully, with intent to defraud, did destroy (alier, or muti-
late, or falsify) a certain book (or paper, or writing, or
valuable security), to wit, belonging to the said body
corporate,
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FALSE STATEMENT BY PROMOTERS, Dirgcrors, Erc.

363. Every one is guilty of an indiotable offence and Yabls to five years’
imprisonment who, being a promoter, director, public officer or mangger of any
body corporate or public company, either existing or intended to be Jormed,
malkes, eireulates or publishes, or coneurs in making, eirculating or publishing,
any prospectus, statement or account which he knows to be false in any material
partioular, with intent to induce persons (whether ascertained or nof) to become
shareholders or pertuers, or with intent to deceive ar defrand the members,
sharsholders or creditors, or any of them (whether ascertained or not), of such
body corporate or public compsny, or with intent to induce any person to
intrust or advance any property to euch body corporate or publie company, or
0 enter into any security for the benefit thereof, R. 8 C.c 184, 5. 69
{dmended). 2425 V. o, 98, 5. 84 (Imp.),

The words in italics are new,

Fine, 5. 958 ; “ Property * and “public officer” defined,
8 3. '

Indictment against a director for publishing fraudu-
lent statements.— that before and at the time of the
committing of the offences hereinafter mentioned, C. D, was
a director of a certain public company, called and
that he, the said C. D, so being such director ag aforesaid,
on did unlawfully circulate and publish & eertain
statement and saccount, which said statement was false in
certain material particulars, that is to say, in this, to wit,
that it was therein falsely stated that (state the particulars),
he the said C. D., then well knowing the said written state-
ment and aceount to be false in the several particulars
aforesaid, with intent thereby then to deceive and defrand
J. N., then being a shareholder of the said public company
(or with intent ) . (Add counts stating the
intent to be to deceive and defraud “certain persons to the
Jurors aforesaid wnknown, being shareholders of the said
publie company,” and also varyin g the allegation of the vne
tent as in the section) : see s. 616, post.

Fals® AccounTiNg BY CLERES, (New)

8686. Hvery cne is guilty of an indictable offence and lisble to seven
years’ imprisonment who, being or acting in the capacity of an officer, clerk,
or servant, with intent to defrand—

{z) destroys, alters, mutilates or falsifies ary hbook, paper writing,
valuable security or document which belongs to or is in the possession of his
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employer, or has been received by him for or on hehalf of his employer, or
gononrs in so doing ; or

(b) makes, or coneurs in making, any false entry in, or omits or alters, or -
conours in omitting or altering, eny material particular from, any such book,
paper writing, veluable gecurity or ducument, 38-39 V. ¢ 24 {Imp.).

There should be a comma between puper and writing.
« Valuable security ” and « writing ” defined, s. 3.

Indictment.— that A. B., on, &c., at, &c., being
then clerk (officer, servant, or any person employed or act-
ing in the capacity of a elerk, officer, or servant) to C. D., did
then and whilst he was such clerk to the said C. D. as afore-
said, unlawfully, wilfully, and with intent to defraud,
destroy, to wit, by burning the same (destroy, alter, muiil-
ate, or falsify) a certain book (any book, paper, writing,
valuable security, or document), to wit, a cash-hook, which
eaid book then belonged to (which belongs to or 8 in the
possession of his employer, or has been received by him for
or on behalf of his employer) the said C. D., his employer.

Second Count.—That the said A. B, on the day and in
the year aforesaid, being then clerk to the said C. D, did
then and whilst he was such clerk to the said C. D, as
-aforesaid, untawfully, wilfully, and with intent to defraud,
make (make or concur in making any Jalse entry in, or
omit, or alter, or conour in owmitting, or altering any
material particular) a certain falge entry in a certain book
- (from, or in any such book, paper, writing, valuable secu-
rity, or docwment), to wit, & cash book which said book
then belonged to the gaid C. D., his employer, by falsely

entering in such books under the date of a sum of
B ~, 88 having been paid on that day to one E F,
whereas in truth and in fact the said sum of was not

paid on the said day to the said E. F. as he, the said A. B.,
well knew at the time when he made such false entry as
aforesaid, and which said entry was in the words and
figures following (setting it out); see R. v. Batt, 15 Cox,
564. '




