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INTRODUCTORY COMMENTS

Provisions governing the handling of allegedly privileged things or information that
officers are about to examine, photograph. copy or, in the case of things, seize, are to
be found in Part Two {Search and Seizure), section 53. This Part regulates the manner
of dealing with allecgedly privileged things or information contained in them after the
seized things arce scaled or taken control of and placed in custody in accordance with
the requirements of section 33,

The provisions ol this Part are understandable if considered in the context of the
evolution of the present law and our recommended reforms. Related provisions in other
Parts of this Code should also be taken into account.

The Criminal Code contains special rules for handling scized things in relation to
which a privilege is claimed. Former section 444.1 {now section 488.13,"" enacted in
1985, incorporated into the Code procedures (previously confined to the fncome Tax
Acety’™ for dealing with a claim of solicitor-client privilege. The purpose of this reform
was to ensure that documents subject 1o a claim of solicitor-client privilege were not
examined or otherwise disciosed in the course of a search. The Code provisions provide
for their examination only after a judge has decided that the claimed privilege does not
apply to the documents.

The Code’s special sealing and application procedures permit a lawyer at the time
of seizure o assert the privilege on behalt’ of a named client. If the lawyer asserts the
claim al the point of seizure, the peace officer involved must seal the documents in a
package without examining them and turn them over to a specified custodian. Affected
parties (the Attorney General, the client or the lawyer on behalf of the client) then have
lourteen days to apply to a judge for an order seiting a date for a hearing before a
superior courl judge. The hearing, (o determine whether the documents are (o be treated
as privileged, must begin not later than twenty-one days after the date of the order. I
it is decided that the documents are privileged, they must be returned. unexamined. If
no privilege is found, the docuoments are turned over to the officer who seized them,
subject to such restrictions as the judge may imposc.

We took note of the 1985 reform in Reports 24 and 27 and recommended two
additional improvements,”’® which are now incorporated in this Part.

First, the present Code provisions are silent as to whether a client who is in pos-
session of privileged documents can assert a claim of privilege during a search so as to
bring the sealing provisions into play. We believe, consistent with the broad scope of
the privilege described by the Supreme Court of Canada in Descoteaux v.
Mierzwinski,””" that the special sealing procedure should also apply in these cases. The

274, Crimingl Law Amendment Act. f985, siprg, note 227, 50 72,

275, RS.C 1952, ¢, 14K 8.C, 1970-71-72, ¢. 3.

276, Report 24, Part 2, rec. 7 and the comment thereto at 38-61. Report 27, rec. 3(5).
277, Supra. nole 54,
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protection of privileged communications from disclosure should not depend on the
location of the search.

Second, we believe that paragraph 488.1(4)(h) of the present Criminal Code., which
permits the Crown to inspect the seized material at the hearing to determine the privi-
lege. should be changed so as to prohibit such inspection. As we stated in Report 24 (at
60):

Granting counsc] for the Crown access to confidential documents for the purpose of
the application procedure breaches what has now been explicitlly recognized by the
Supreme Court of Canada as a person’s substantive right (o communicale in conli-
dence with his legal adviser.

Our provisions also now regulate more than the arca of solicilor-client privilege
and encompass all categorics of privilege claims.” This change is incorporated in the
provisions of Part Two (Search and Seizure),

While the provisions of (his Part continue some aspects of the 1985 reform, other
aspects have been simplified or altered. Some notice and other time periods have been
changed. The Ceode’s complicated two-stage procedure (in which application must be
made for an order sciting a date for the hearing and then for another order actvally
deciding the privilege issue} is replaced by a single, simpler procedure that aligns better
with the general procedures applicable with respect to other applications for orders
under Part Six (Disposition of Seized Things). This Part, in section 293, continues the
general approach of the present law by giving a judge the power, on application, to
determine questions of privilege in respect of anything scized. However, consistent with
the recognition of a distinction (discussed previously) between something seized and
information contained in something seized, section 293 also provides that the judge’s
power includes the power to determine whether privilege exists in respect of
information contained in a scized thing.

CHAPTER |
INTERPRETATION
Application of 285. This Part applies to anything seized under Part Two
Par, (Search and Seizure} as an ovbject of seizure where a claim of

privilege is made in respect of the seized thing or information
contained in it.

278, This follows upon the decision of the Supreme Court of Canada in Sfaveeyels v Baker, | 1976] | S.CR.
254, which, in twrn. accepted Wigmore's test for determining whether a privilege exists. (Wigmaore,
Evidenee, Yol 8 (McNaughtan rev., 1961y at 327, para, 2285) The Supreme Court decision makes
pussible the emergence ol additivnal kinds of privilege in Canada. See the analvsis of priest-penirent
privilege in relation to these authorities in Re Church of Scienredogy and The Queen (No. 6] (1987), 31
COO (3 449 (0 O A} s 329-5343,
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COMMENT

This section sets out the scope of this Part. 1t applies only to a claim of privilege
made in relation to an object of seizure, or information that is contained in it, that is
seized pursuant to Part Two {Search and Seizure). Other issues of privilege — lor ex-
ample, whether a blood sample taken at the request of an accused to test for drunk
driving is privilege — are left to be determined either by other Parts of this Code or by
developing case law.

CHAPTER 11
DUTIES OF PEACE OFFICER ON SEIZURE

Inventory and 286. Sections 210 (inventory of seized thil‘lgS), 212 (prepa—
post-scizure ration of post-seizure report) and 213 (return of post-seizure
report

report) apply to the seizure of a thing that is the subject of a
claim of privilege.

COMMENT

This section sets out that, with one exception, the duties of a peace officer that
arise on seizing things as outlined in Chapter 11 of Part Six (Mspaosition of Seized
Things) apply to things seized in respect of which a claim of privilege is made. (The
one exception is section 211, which allows a peace officer to return something seized
to the person from whom it was seized.) Once a claim of privilege is made in respect
of a thing or information contained in it, the thing must be kept in the custody of the
police pending determination of the claim (see section 53). This is logical since, once a
claim of privilege is made, the police cannot examine the thing to determine if the
thing should be returned to the person asserting the claim (again, see section 53).

CHAPTER III
APPLICATION TO DETERMINE ISSUE
OF PRIVILEGE

DIVISION 1
MAKING AN APPLICATION

Applicant 287. A prosecutor or a person who claims to have a privi-
lege in respect of a seized thing or information contained in it
may apply to have the issue of whether a privilege exists

determined,
Report 27, rec. 33)
Crimingl Code, s, 488, 1(3)
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COMMENT

The provisions of this Chapter establish a simpler one-stage procedure designed to
enable the issuc of privilege to be determined cxpeditiously. This section specifics
clearly who may apply to have the issue of privilege determined.

Manner of 288. The application shalt be made in writing within four-
making teen days after the date of seizure to a judge in the judicial
application district in which the post-seizure report was filed, the thing is

in custody or a charge in relation to which the thing is being

held was laid.
Crienine! Code, s, 488,143

COMMENT

This section sets out where an application to determine the issue of privilege may
be brought. It is consistent with our policy as to where contested applications involving
custody or disposition of seized things may generally be brought as set out in section
214. It also imposes a time-limit for bringing the application of fourteen days from the
date of seizure.

Contents of 289. (1} The application shall disclose
application (¢) the applicant’s name;

(b} the date and place the application is made;
{¢) the crime under investigation or charged;

(d) a description of the seized thing that is the subject of
the application;

(e) the date the seizure was made;

() the name of the custodian; and

(g} the grounds in support of the application.

Affidavit in (2) The application shall be supported by an affidavit,
support

Notice by 290. (1) Five clear days’ notice of the application shall be
applicant given to the custodian and

{a) to the prosecutor, if the applicant is the person who
claims to have a privilege; or

{#) to the person who claims to have a privilege, if the
applicant is the prosecutor.
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Contents and (2) The notice shall set out the time, date and place the
service of notice application is to be heard and shall be served together with the

application and the supporting affidavit.
Criminu! Code, s, 488.1(3)

COMMENT

This scction states how many days’ nolice must be given, 10 whom nolice must be
given and the contents of the notice.

Production of 201. (1) The custodian, on receiving notice of an applica-
package or tion, shall produce the scaled package referred to in paragraph
mlarmation

53(2)(b) (claim of privilege during scarch) or the information
contained in the seized thing on the date and at the time
specified in the notice.

Request for (2) Where it is impracticable to produce the sealed pack-
directions age or the information contained in the seized thing, the
custodian shall request a judge in the judicial district in which
the seizure was made to give directions as to the steps that
should be taken to enable the thing or the information to be

examined.
Crimingl Code, s, 488.1(3)

COMMENT

This provision is generally designed (o enable the judge o examine the malerial in
respect of which privilege is claimed.”™ Subsection (1) deals with the ordinary situation
where the allegedly privileged material has been put in a sealed package. Subsection (2}
recognizes that the nature of the material may make its production impracticable or
inadvisable. (For example. privilege may be claimed in relation to hundreds of
documents, which could not possibly be stored in one sealed package.)

Application of 292, Sections 217 (transferring file for hearing)} and 225 to
certain provisions 229 (changing place of application) apply to an application
made under this Division.

279, See s, 294(¢) of this Par.



COMMENT

This section incorporates the same provisions dealing with changing the place of
application as are provided for contested applications in respect of orders in Part Six
(Disposition of Seized Things).

DIVISION I1
HEARING THE APPLICATION |

Authority and 293. A judge shall, on application, determine whether
duty of judge privilege exists in respect of a seized thing or information con-
tained in it and shall hold a hearing in private for that purpose
and determine the issue within thirty days after the date of

seizure,
Crimbnedd Code, w0 3881039000, 1100

COMMENT

This section gives a judge of the Criminatl Court authority to determine a claim of
privilege in relation to a seized thing or information contained in it. It also describes
how the application is 10 be heard. The application, although designed 1o be contested.
must be heard in private. Allowing the public to be present at the hearing to determine
privilege could defeat the purposc of the scaling and application procedures. This “in
privale”™ provision conlinues the restriction now found in subsection 48R.1(1() ol the
Criminal Cocle.

Powers wt hearing 204, At the hearing the judge may
(a) compel the attendance of, and question, the custodian;
(# receive evidence, including evidence by affidavit; and
{c) if the judge considers it necessary to do so to determine
whether privilege exists, examine the thing or the informa-

tion or require it to be produced for examination.
Report 27, rec. 3(5)
Criatined Conle, s, 288 Lid W) 1o (ah

COMMENT

This section sets out the judge’s power to obtain relevant information at the hear-
ing to determine the issue of privilege. Paragraphs (@) and (b)) reflect the same policy
as is provided for in Part Six (Disposition of Seized Things) in relation to a justice™s
power 1o determine the various applications for orders. However, two major differences
exist at this hearing. First, paragraph 294(r} restricts a judge’s power to examine the
allegedly privileged material. This reflects the present law set out in Code paragraph
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488.1(4)(@). Second, as noted, the present Code™ gives the judge power to allow the
prosecutor to inspect allegedly privileged documents if the judge is of the opinion that
such inspection could assist in deciding whether or not a document is privileged. No
such power is included here.™' Under Chapter 1V of this Part, only a person claiming
to have a privilege may, on application, have access to allegedly privileged material
before the claim is determined.

Apptication of 295 Sections 219 to 221 (evidence at hearing) and 224
certain provisions (filing) apply to a hearing held under this Division.
COMMENT

This section incorporates various sections (governing the introduction, production
and recording of evidence at a hearing. and the filing of docwments} that are found in
Part Six {Disposition of Seized Things).

Decision and 296. The judge shall give reasons for the decision that con-
FEUSONS tain sufficient information to indicate the basis of the decision
without disclosing details of the thing or information in respect

of which the privilege is claimed.
Crimingl Code, 5. 38814

Order if 297, (1) A judge who determines that a privilege exists
privilege found shall order that
0 eXist

(a) the thing be resealed and delivered by the custodian to
the person from whom it was seized; or

(b) control of the thing be delivered by the custodian to
the person from whom it was seized, and until delivery,
such steps as the judge directs be taken to ensure that the
thing or the information contained in it is not examined or
interfered with.

Order if (2) A judge who determines that no privilege exists shall
?fi"i"fgﬁ not order the custodian to deliver the thing or control of the thing
31T

to the peace officer who seized it or to some other person
named by the prosecutor, subject to any conditions that the
judge considers necessary, and the thing shall be dealt with in
accordance with Chapters III and TV of Part Six (Disposition of

Seized Things).
Report 27, rec. 3(5)
Criminal Code, 5. 388, 1{4)d).

2800 Criminal Code, s, 488 1(4) b,
281, See Introductory Comments to this Part.
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COMMENT

This provision continues generally the procedure found in the present Code (para-
graph 488.1(4)(d)), but is drafted to allow for the fact that things may be seized under
our Code by taking control rather than possession (see section 20), It also clarifies that,
if it is determined that no privilege exists in respect of the thing or information
contained in it. the thing is to be treated as any other object of seizure.

Form of order 298. (1) The order shall be in writing, in the prescribed
form and signed by the judge who issues if,

Contents of order (2) The order shall disclose
(a) the applicant’s name;
(b) the erime under investigation or charged;

(¢) a description of the seized thing that is the subject of
the order;

{d) the date the seizure was made;

(¢) the name of the custodian;

(f) the decision of the judge and any conditions imposed;
{g) the date and place of issuance; and

(#) the name and jurisdiction of the judge.

Effect of 299, Where a seized thing or information contained in it is
de_‘e_f]mi“a‘i(‘” of determined to be privileged, it remains privileged and inadmis-
privilege

sible in evidence unless the person who has the privilege
consents to its admission in evidence or the privilege is

otherwise lost.
Criminal Code. 5. 488.1{3)

COMMENT

This provision continues the present law™™ but incorporates some minor changes in
wording to align with the expansion of the privileges that may be considered and the
consideration of privilege claims in relation to items other than documents,

282, Crimined Code, 5. 48R.1(5).
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DIVISION II1
DISPOSITION IF NO APPLICATION MADE

Delivery 1o 300. (1) If the custodian of a seized thing that is the sub-
peace officer ject of a claim of privilege has not received notice of an appli-
cation to determine whether a privilege exists within fourteen
days after the date of seizure, the custodian shall deliver the
thing or control of the thing to the peace officer who seized it.

Dispusition of (2) The seized thing shall be dealt with in accordance with

seized thing Chapters 111 and IV of Part Six (Disposition of Seized Things).
Criminal Code, s. 48816

COMMENT

This scetion, modelled generally on present Code subsection 488.1(6). sets out in 2
clear manner what happens (o the seized thing when no application to determine the
issue of privilege has been made within the time-limit imposed by section 288,

CHAPTER 1V
EXAMINING INFORMATION CLAIMED
TO BE PRIVILEGED

Applicant 301. A person who claims to have a privilege in respect of
a seized thing or information contained in it may apply for an
order permitting the applicant to examine the thing or the

information and to make a copy of it.
Criminad Code, 5. 488.1{9)

COMMENT

This section is designed to enable a person whoe claims to have a privilege to pre-
pare for the hearing to determine the privilege claim, and to minimize the disruption
caused by the seizure. The prosccutor canmot apply for access. Thus, the section re-
stricts access 0 potentially privileged material, so that the purpose of the privilege
claim is not defeated.

Manner of 302. The application shall be made in writing, unilaterally
making and in private to a judge in the judicial distriet in which the
application

post-seizure report was filed, the thing is in custody or a

charge in relation to which the thing is being held was laid.
Criminal Code, 5. 488.1(9)



COMMENT

This section states where the application is to be brought and describes how the
application is to be brought. Unlike all other applications dealing with the custody and
disposition of seized things, this application must be brought unilaterally and in private
in order to preserve the confidentiality of the allegedly privileged information.

Contents of
application

Affidavit in
suppert

Transfernny {ile

Powers of judpge

Questioning
deponent

Application ol
certain sections

Autharity of
judge

303. (1) The application shall disclose

{z} the applicant’s name;

(h) the date and place the application is made;
(c) the crime under investigation or charged;

(d) a description of the seized thing that is the subject of
the application;

(e} the date the seizure was made;

() the name of the custodian;

(g) the nature of the order requested; and
(k) the reasons for requesting the order.

(2) The application shall be supported by an affidavit.

304. Section 217 (transferring file for hearing) applies to
an application made under this Chapter.

305. (1) In determining the issue, the judge may

{a) compel the attendance of, and question, the custodian;
(F) question the applicant;

(¢) receive evidence, including evidence by affidavit; and
(d) it the judge considers it necessary, ¢xamine the thing

or the information or require it to be produced for exami-
nation,

(2) Where affidavit evidence is received, the deponent may
be guestioned on the affidavit,

306. Sections 220 (evidence on oath), 221 (record of oral
evidence) and 224 (filing) apply to a hearing held under this
Chapter.

307. A judge may, on application, make an order permit-
ting the applicant, in the presence of the custodian or the
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judge, to examine the thing or the information and to make a
copy of it, subject to such conditions as the judge considers
necessary to preserve and safeguard it, if the judge is satisfied
as to the sufficiency of the applicant’s reasons for seeking the

order.
Criminal Caode, s, 488.1(9)
Imposing 308. If the seized thing was in a sealed package, the judge
requirements shall, in the order, require that it be resealed without alteration
or damage.

Criminal Code, 5. 488.119)

COMMENT

This section is based on present Code subsection 488.1(9). It ensures that allowing
the applicant to examine the allegedly privileged material will not aftect the integrity of
the material.

Form of order 309. The order shall be in writing, in the prescribed form
and signed by the judge who issues it.

Conlents of order 310. The order shall disclose
{a) the applicant’s name;
() the crime under investigation or charged;

(¢) a description of the seized thing that is the subject of
the order;

() the date the seizure was made;

(¢) the name of the custodian;

(f) the decision of the judge and any conditions imposed;
{g) the date and place of issuance; and

(#) the name and jurisdiction of the judge.

CHAPTER V
APPEALS

Right to appeal 311, Any person aggrieved by a decision under section 293
(issue of privilege} may appeal the decision to an appeal court

within thirty days after the date of the decision.
Report 27, rec. 14(1}
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COMMENT

This section creates a right of appeal from a hearing to determine the issue of
privilege. It is modelled on scction 283, It should be noted that there is no appeal pro-
vided from a judge’s decision denying the applicant an opportunity to examine the al-
legedly privileged material, since it would be inconsistent to allow an appeal of this
decision within a thirty-day period when, by operation of section 293, the hearing and
determination of the issue of privilege must be made within thirty days after the date of
seizure. .

Custody alter 312, The seized thing shall remain with the custodian,
decision or without being interfered with or examined, for thirty days after
pending appeal a decision on the issue of privilege is made or pending an ap-

peal of that decision, unless all aggrieved persons waive their

right to appeal in writing,
Report 27, ree. 1442)

COMMENT

This section is modelled, with appropriate changes, on section 284 (disposition of
seized things).
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An Act to revise and codify the law of criminal procedure

Short title

Diefinitions
“clerk aof the

court”™ (greffier)

(eour o uppel}

tenme” (erine)

“in privae”
Lt ofos)

“judge” (figed

“judicial district™

{edistrict
Jreelicicirey

court of appeal”

PART ONE
GENERAL

CHAPTER 1
SHORT TITLE

1. This Act may be cited as the Code of Criminal
Procedure.

CHAPTER 11
INTERPRETATION

2. In this Act,

“clerk ol the courl” includes a person, by whatever name or title
the person may be designated, who from time to time performs
the duties of a clerk of the court;

“court of appeal”™ means

(a) in the Provinces of Nova Scoua and Prince Edward Island,
the Appeal Division of the Supreme Court, and
(/) in any other province, the Court of Appeal;

“crime” means an offence that is defined by the proposed Criminal
Code (LRC) or any other Act of Parliament and that is punish-
able by imprisonment otherwise than on default of payment of a
fine;

“in privatc” mecans

() in relation to an application made unilaterally, without any
member of the public or any party other than the applicant
being present, and

(/) in relation to a hearing with respect to which notice musi
be given, withoul any member of the public being present;

“judge” means 4 judge of the Criminal Court;

“judicial district” means one of the territorial divisions into which

a province 15 divided for the purposes of the Criminal Court or,
if there arc no such divisions, the provinge;
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“justice” means a justice of the peace or a judge;

*“medical practitioner” means a person qualified under provincial
law to practise medicine;

“objects of seizure” means things, including funds in a financial
account, that constitute or provide evidence with respect to the
commission of a crime, but does not include

() residues adhering to the surface of a person’s body, or
(h) a person’s tissues, bodily fluids or other bodily substances
such as breath, hair or nails, unless they have been removed or
have become dissociated trom the person’s body;

“peace officer” includes

{(e) a sheriff, deputy sheritf and sheriff’s officer,
{b) a warden, deputy warden, instructor, keeper, gaoler, guard
and any other officer or permanent employee of a prison,
{¢) a police officer, police constable, bailiff, constable or other
person employed for the preservation and maintenance of the
public peace or for the service or execution of civil process,
{¢/) an officer or person having the powers of a customs or
cxcise officer when performing any duty in the administration
of the Customs Act or Excise Act,
{e) a person appointed or designated as a fishery officer under
the Fisheries Act when performing any duties or functions pur-
suant to that Act,
{f) the pilot in command of an aircraft
(i} registered in Canada under regulations made under the
Aeronautics Act, or
(ity leased without crew and operated by a person who is
qualified under regulations made under the Aeronautics Act
to be registered as the owner of an aircraft registered in
Canada under those regulations,
while the aircraft is in flight, and
(¢) officers and non-commissioned members of the Canadian
Forces who are
(1) appointed for the purposes of section 156 of the Na-
tional Defence Act, or
{ii) employed on duties that the Governor in Council, by
regutations made under the Neational Defence Act, has pre-
scribed to be of such a kind as to nccessitate that the offi-
cers and non-commissioned members performing them have
the powers of peace officers;
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“photograph™ means a picture, whether still or moving, that repre-
sents the appearance of a thing and that is produced with the aid
of a camery;

“prescribed” means prescribed by regulation;

“prosecutor” means the Altorney General or, where the Aftomey
General does not intervene, the person who institutes proceed-
ings to which this Act applies, and includes counsel acting on
behalf of either of them; ’

“unilaterally™, in relation to the making of an application by a
party, means without notice to any other party being required.

CHAPTER II1
GENERAL PROVISIONS

3. The provisions of Parts Two to Seven replace any com-
mon law powers of a peace officer, in relation to the investigation
of a crime, to

(a) search a person, place or vehicle, seize a thing or retrieve

a confined person, and maintain custody of and dispose of

seized things;

{h) carry out or have carried out an investigative procedure to

which Part Three (Obraining Forensic Evidence) applies;

{(c) take or have taken samples of a person’s breath or blood

for the purpose of determining the presence or concentration

of alcohol in the person’s blood; and

(d) intercept or have intercepted, by means of a surveillance
device, a private communication.

4. A peace officer who is under a duty to warn a person or
to tell a person anything shall do se in a language and in a manner
understood by the person.

5. (1) The period of notice required for any application
may be shortened if the persons to whom the notice must be given
consent, or if a justice so orders.

(2} A justice may, on an application made unilaterally, make
an order shortening a period of notice if satistied that doing so
would be reasonable in the circumstances and would not prejudice
any person to whom the notice must be given.
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6. A justice may give any directions considered necessary
for expediting a hearing.

7. A warrant or order issued by a justice may be cxecuted
or carried out anywhere in the province in which it is issued,
unless a particular location is specified in the warrant or order,

8.  An original warrant or order purporting to be signed by
a justice is, in the absence of evidence to the contrary, proof of the
authenticity of the warrant or order, without proof of the signature
of the justice appearing to have signed it.

CHAPTER 1V
GENERAL APPLICATION PROCEDURES
FOR WARRANTS

DIVISION 1
INTERPRETATION

9.  This Chapter applics to applications for warrants under
Part Two (Search and Seizure), Part Three (Obtaining Forensic
Evidence) and Part Four {Testing Persons for Impairment in the
Operation of Vehicles).

DIVISION 11
PROCEDURE ON HEARING APPLICATION

10. (1) A justice to whom an application for a warrant is
made may question the applicant and hear or receive other evi-
dence, including evidence by affidavit based on information and
belief.

(2} Where affidavit evidence is reccived, the justice may ques-
tion the deponent on the affidavit.

(3) The evidence of any person shall be on oath.

11. (1) An application made orally and any oral evidence
heard by the justice shatl be recorded verbatim, either in writing or
by electronic means.
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(2} The record of an oral application or of oral evidence shall
be identified as to time, date and contents.

(3} Any transcription of the record of an oral application or of
oral evidence shall be certified as to time, date and accuracy.

12. Where a warrant is issued on application made by tele-
phone or other means of telecommunication, the justice shall

(a) comptete the warrant; and

(b} transmit two copies of the warrant to the applicant, or
direct the applicant 1o complete two copies of it.

DIVISION 111
FILING

13. A justice to whom an application for a warrant is made
shall, as soon as practicable, have the following filed with the clerk
of the court for the judicial district in which the application was
received:

{(a) the application received by the justice, or the record of the

application or its transcription;

(/) the record of any oral evidence heard by the justice or its

transcription;

{¢) any other evidence received by the justice; and

{d) if a warrant is issued, the original warrant.

14. (1) A peace officer who executes a warrant in a judicial
district other than the one in which it was issued shall, as soon as
practicable, advise the clerk of the court for the judicial district in
which the warrant was issued of the place of exccution.

(2) After being so advised, the clerk of the court for the judi-
cial district in which the warrant was issued shall have the material
or a copy of the material listed in section 13 filed, as soon as prac-
ticable, with the clerk of the court lor the judicial district in which
the warranl was executed.
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PART TWO
SEARCH AND SEIZURE

CHAPTER 1
INTERPRETATION

15. In this Part,

“confined” means confined or taken into custody unlawfully as
defined in sectien 49 (confinement), 50 (kidnapping) or 31
(child abduction) ol the proposed Criminal Code (LRC);

“night” means the period between 2100 hours and 0600 hours on
the following day;

“vehicle™ means a thing used or designed to be used as a means
of transportation,

16. Thc power to search a person, otherwise than with con-
sent, [or an object of seizure or a contfined person means the power
o

(ay stop and detain the person;

(/) carry out a protective search of the person;

(¢) search anything carried by the person in which it is reason-

able to believe that the object of seizurc or confined person

might be found;

(¢/y search Lhose arcas of the surface of the person’s body

where it is reasonable to believe that the object of seizure

might be found;

(¢) search those areas of the person’s clothing where it is rea-

sonable to believe that the object of seizure or confined person

might be found; and

() remove any article of the person’s clothing that it is rea-

sonable and necessary 1o remove to see whether the person is

carrying or concealing the object of seizure or confined
person, or to effect seizure or retrieve the confined person.

17. The power to carry oul a protective search of a person
means the power to

{a) frisk the person and search the person’s clothing and any-

thing carried by the person or within the person’s rcach for

weapons and instruments of escape:
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{h) if the frisk or search discloses that anything believed on
reasonable grounds to be a weapon or instrument of escape is
located under or in the person’s clothing, remove any article of
the person's clothing that it is reasonable and necessary to
remove to effect a seizure; and

{c) seize anything bclicved on reasonable grounds to be a
weapon or instrument of escape.

18. The power to scarch a vehicle, otherwise than with con-
sent, for an object of seizure or a confined person means the power
1o slop and detain the vchicle, enter the vehicle and search those
areas of the vehicle, or of anything within the vehicle, where it is
reusonable to believe that the object of seizure or the confined per-
son might be found.

19. The power to search a place, otherwise than with con-
sent, for an object of seizure or a confined person means the power
10 enter the place and scarch those areas of the place. or of any-
thing within the place. where it is reasonable to belicve that the
object of seizure or the confined person might be found.

20. The power L0 seize means

{a) in the casc of a thing, the power to take possession or con-
trol of the thing; and

(h) in the case of funds in a financial account, the power to
take control over the funds.

CHAPTER II
SEARCH AND SEIZURE WITH A WARRANT

DIVISION 1
APPLICATION FOR SEARCH WARRANT

21, Any person may apply for a search warrant.

22. (1) An application for a search warrant shall be made in
peeson or, if the applicant is a peace officer and it is impracticable
for the applicant 10 appear in person. by telephone or other means
of telecommunication.
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(2) The application shail be made unilaterally, in private and
on oath, orally or in writing.

(3) An application in writing shall be in the prescribed form,

23. (1) An application in person shall be made 10 a justice
in the judicial district in which the crime under investigation is al-
leged to have been committed or in which the warrant is intended
for execution,

(2) An application by telephone or other means of telecommu-
nication shall be rmade 1o a justice designated for that purpose by
the Chiel Justice of the Criminal Court.

24.  An application for a search warrant shall disclose

(¢} the applicant’s name:

{(#) the date and place the application is made;

(¢) the crime under investigation;

(efy the person, place or vehicle 1o be searched;

(¢) if the application is for a warrant to search for and seize

objects ol seizure,
(i} the objects of seizure sought,
(it} the applicant’s grounds for believing that the objects of
scizure will be found on the person or in the place or vehi-
cle, and
(i) a list of any previous applications. of which the appli-
cant is aware. for 4 warrant in respect of the same persen,
place. vehicle or objects ol seizure and the same or a re-
lated investigation, indicating the date cach application was
made, the name of the justice who heard cach application
and whether each application was withdrawn, refused or
granted;

(f) if the application is for a warrant 1o search for and reirieve

a confined person.
(1) the person sought.
{iiy the applicant’s grounds for believing that the person
will be found in the place or vehicle or concealed on the
person to be searched, and
{(iii) a list of any previous applications, of which the appli-
cant is aware, Tor a warrant in respect of the same person,
place. vehicle or confined person and the same or a related
investigation, indicating the date cach application was
made, the name ol the justice who heard each application

247



Crrounds for
issuing warrant
for object of
sgizume

Grounds for
issuing warrant
lor confined
person

Additional
ground if
application by
telephone

Conditions
relating to
execution

248

and whether each application was withdrawn, refused or
granted:
{g) if the applicant requests authority for the warrant to be ex-
ecuted during the night, the applicant’s grounds for believing
that it is necessary for the warrant to be executed during the
night;
{h) if the applicant, on application made in person, reguests
authority for the warrant to be cxecuted more than ten days
after it is issued, the applicant’s grounds for believing that the
longer period is necessary; and
{i) in the case of an application made by telephone or other
means of telecommunication, the circumstances that make it
impracticable for the applicant to appear in person before a
justice.

DIVISION Il
ISSUANCE OF SEARCH WARRANT

25. (1) A justice who, on application, is satisfied there are
reasonable grounds to believe that an object of seizure will be
found on a person or in a place or vehicle may issue a warran
autherizing a peace officer to search the person, place or vehicle
for the object of seizure and to seize the object of seizure,

{2) A justice who, on application, is satisfied there are reason-
able grounds to believe that a confined person will be found in a
place or vehicle or concealed on the person to be scarched may
issue a warrant authorizing a peace officer to search the person,
place or vehicle for the confined person and to retrieve the
conflined person.

26, If the application is made by telephone or other means
of telecommunication, a warrant shall not be issucd unless the jus-
tice is satisfied, in addition, that there are reasonable grounds to
believe that it is impracticable for the applicant to appear in person
before a justice.

27, A justice who issues a search warrant may, by the war-
rant, impose any conditions relating to its execution that the justice
considers appropriate.
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28. If the applicant has specified grounds for believing that
it is necessary for the search warrant to be executed during the
night and the justice is satisfied there are reasonable grounds for
that belief, the justice may, by the warrant, authorize its execution
during the night.

29, A search warrant shall be in writing, in the prescribed
form and signed by the justice whe issues it.

30. A search warrant shall disclose

{a) the applicant’s name;

(b) the crime under investigation;

(¢} the abjects of seizure or confined person sought;
(d} the person, place or vehicle to be searched:

(¢) any conditions imposed relating to its execution;
() the date it expires if not executed;

{g) the date and place of issuance: and

{#) the name and jurisdiction of the justice.

DIVISION III
EXPIRATION OF SEARCH WARRANT

31. (1) A search warrant issued on application made in
person expires ten days after it is issued.

(2} A justice who is satisfied that a shorter expiration period
is sufficient may issue a warranl with an expiry date that is less
than ten days after the date of issue.

(3) A justice who is satisfied there are reasonable grounds to
belicve that a longer expiration period is required may issue a war-
rant with an expiry date that is more than tcn days but not more
than twenty days aflter the date of issue.

32. A search warrant issued on application made by tele-
phone or other means of telecommunication expires three days
after it is issued.

33. A scarch warrant that is exccuted before the expiry date
disclosed in it expires on execution.
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34. If a search warrant expires without having been exe-
cuted, a copy of the warrant shall have noted on it the reasons why
the warranl was not exccuted, and shall be filed as soon as practi-
cable with the clerk of the court for the judicial district in which it
was issued.

DIVISION IV
EXECUTION OF SEARCH WARRANT

35. A search warrant may be executed in the province in
which it is issued by a peace officer of the province.

36. (1) A search warrant may be executed in another
province if it is endorsed by a justice of that province,

(2) The justice may endorse the warrant if it was issued on
application made in person and the justice is satisfied that the
person, place or vehicle to be searched is in the province,

(3) The endorsement shall be in the prescribed [orm.

(4) The endorsement authorizes peace officers of the province
m which the warrant was issued or endorsed to execute the warrant
in the province in which it was endorsed.

37. A peace officer may, under the authority of a scarch
warrant,

(¢} search a person, place or vehicle specified in the warrant;

(#) search a person who 1s found in a place or vehicle speci-

fied in the warrant if the officer believes on reasonable

grounds that the person is carrying or concealing the object of

seizure or the confined person identified in the warrant;

{¢) scize anything believed on reasonable grounds to be the

object of scizure identificd in the warrant; and

() retrieve any person helieved on reasonable grounds to be

the persen identified in the warrant as a confined person,

38. A peace officer shall execute a search warrant during the
period beginning at 0600 hours and ending at 2100 hours, unless
the issuing justice has, by the warrant, authorized its cxecution
during the night.
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39. A peace officer shall exccute a scarch warrant in the
presence of a person who occupies or is in apparent control of the
place or vehicle being searched, unless it is impracticable to do so.

40. (1) A peace officer shall, before starting a search or as
soon as practicable, give a copy of the warrant

(¢} in the case of a warrant to search a person, to the person;

or

(h) in the case of a warrant to search a place or vehicle, to a
person present and in apparent control of the place or vehicle.

{2) A peace officer who executes a warrant to search a place
or vehicle where there is no person present and in apparent control
shall, when the search is done, indicate on a copy of the warrant
the date and time of the search and whether anything was scized,
and shall affix the copy of the warrant in a prominent location in
the place or vehicle.

DIVISION V
EVIDENTIARY RULE WHERE
ORIGINAL OF WARRANT ABSENT

41. In any proceeding in which it is matcrial for a court 1o
be satisfied that a secarch or seizure was authorized by a warrant
issucd on application made by telephone or other means ot tele-
communication, the absence of the original warrant is, in the ab-
sence of evidence to the contrary. proof that the scarch or scizure
wias not authorized by a warrani.

CHAPTER 1
SEARCH AND SEIZURE
WITHOUT A WARRANT

DIVISION 1
SEARCH AND SEIZURE IN EXIGENT
CIRCUMSTANCES

42, (1) A peace officer may, without a search warrant,
search a person, place or vehicle for an object of seizure or a con-
fined person if the officer believes on reasonable grounds that
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{u) the object of seizure or confined person will be found on
the person or in the place or vehicle; and

{#) the delay involved in obtaining a warrant would endanger
anyone’s life or safety.

{2) The peace officer may scize anything believed on reason-
able grounds to be the object of seizure, or retricve any person be-
lieved on reasonable grounds to be the confined person. found in
the course of the search, '

DIVISION II
SEARCH AND SEIZURE INCIDENT TO ARREST

43. Anyone who has arrested another person may, incident
to the arrest and without a search warrant, carry out a protective
search of the person.

44. A peace officer who has arrested a person may, incident
to the arrest and without a search warrant,

(e} if the officer believes on reasonable grounds that an object
of seizure will be found on the person and that the delay in-
volved in obtaining a warrant would result in the loss or de-
struction of the object of seizure, search the person for the
object of seizure and seize anything believed on reasonable
grounds to be the object of seizure; or

(b) if the person is in present control of, or is an occupant of,
a vehicle, and the officer believes on reasonable grounds that
an object of seizure will be found in the vehicle and that the
delay involved in obtaining a warrant would result in the loss
or destruction of the object of seizure, search the vehicle for
the object of seizure and seize anything believed on reasonable
grounds 10 be the object of seizure.

DIVISION 111
SEARCH WITH CONSENT AND SEIZURE

45. (1} A peace officer may search without a warrant

(a) a person or anything carried by the person if the person
consents to the search; and

(h) a place or vehicle with the consent of a person who is

present and in apparent control and who is apparently compe-
tent to consent to the search.
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(2) A person may not consent, under this Part, to a search for
an object of seizure inside the person’s body.

46, (1) When asking a person for consent, a peace officer
shall tell the person

{a) what crime is being investigated;
(5 what the officer is looking for;
(¢} what the proposed search will involve; and

(d) that consent may be refused or, if given, may be with-
drawn at any time.

{2) Consent may be given orally or in writing.

47. The peace officer may seize anything believed on rea-
scnable grounds to be an object of seizure, or retrieve any person
believed on reasonable grounds to be a confined person, found in
the course of the search,

CHAPTER IV
SEIZURE OF OBJECTS IN PLAIN VIEW

48. (1} Where a peace officer engaged in the lawful execu-
tion of duty discovers in plain view anything believed on reason-
able grounds to be an object of seizure, the officer may seize it.

{2) Subsection (1) does not confer authority to enter private
premises.

49. An object of seizure is not in plain view if movement or
manipulation of it is required in order for the peace officer to
acquire reasonable grounds for believing it to be an object of
seizure.

CHAPTER V
EXERCISING SEARCH AND SEIZURE POWERS

50. (1) A search of the person shall be carried out in a man-
ner that respects the dignity of the person and that, having regard
to the nature of the search and the circumstances,
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(e} involves as little intrusion as is reasonably practicable; and

(/) provides as much privacy as is reasonably practicable.

(2) A person who is to be searched may waive the require-
ment set out in paragraph (1}(a) or (b}, orally or in wriling.

51. A peace officer who carries out a search may obtain the
assistance of any persen whose assistance the officer reasonably
believes is necessary to carry out the search effectively.

52. A peace officer who is authorized to enter private prem-
ises to carry out a search shall, before entering 1the premiscs. iden-
tify himsell or herself as a peace officer, make a demand to enter,
state the purpose of the entry and allow the occupant a reasonable
time to let the officer in, unless the officer believes on reasonable
grounds that doing so would result in the loss or destruction of an
object of seizure in relation to which the scarch is authorized, or
would endanger anyone's life or safety.

53, (1) No peace officer, or person assisting a peace officer,
who knows of the possible existence of a privilege in respect of a
thing or in respect of information contained in a thing shall exam-
inc or seize the thing or examine the information without atfording
a reasonable opportunity lor a claim of privilege to be made,

(2) If a privilege is claimed. the officer shall, without examin-
ing the thing or the information or having it photographed or
copied,

{a) seize the thing by taking contrel of it, and take steps 0
ensurc that the thing or the information contained in it is not
examined or interfered with; or
{(h} seize the thing by taking possession of it, place it in a
package, suitably seal and identify the package and place the
package in the custody of the sheriff of the district or county
in which the seizure was made or, if there is an agreement in
wriling between the officer and the person claiming the privi-
lege that a specified person will act as costodian, in the
custody of that person,

{3) The peace officer who seizes the thing by taking control
of it, or the sheriff or person in whose custody the scaled package
is placed, is the custodian of the seized thing for the purposes of
Part Seven (Privilege in Relation to Seized Things).
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34. (1) A peace officer who, during a protective scarch,
seizes anything believed to be a weapon or instrument of escape
shall have the thing returned to the person from whom it was
seized as soon alter the seizure as i is safe and practicable to do
s0, unless seizure or retention of the thing is otherwise authorized.

(2} IT a person other than a peace officer seizes, during a pro-
tective scarch, anything believed to be a weapon or instrument of
escape, the seized thing shall be delivered, as soon as practicable,
to a peace officer to be dealt with in accordance with
subsection (1),
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PART THREE
OBTAINING FORENSIC EVIDENCE

CHAPTER 1
INTERPRETATION
Application of 55. (1) This Part applies to any investigative procedure that
Part is carried out by or at the request of a peace officer for the purposc

of obtaining evidence or information relating to a person’s respon-
sibility for the commission of a crime, in a manner that requires
physical contact with the person or the person’s participation in the
procedure and awareness of that participation.

Exception (2) This Part does not apply to an investigative procedure that
merely involves questioning the person, searching the person pur-
suant 10 Part Two (Search and Seizure) or taking samples of the
person’s breath or blood pursuant to Part Four (Testing Persons for
Impairment in the Operation of Vehicles).

CHAPTER II
INVESTIGATIVE PROCEDURES
WITH A WARRANT

DIVISION I
APPLICATION FOR WARRANT

Applicant and 56. A peace officer may apply for a warrant authorizing the
nature of warrant carrying out of one or more of the following investigative
procedures:

(@) the visual inspection of the surface of a person’s body;
(») the visual inspection of a person’s body cavities and the
probing for, removal of and seizure of any object of seizure
concealed in 4 body cavity;

{¢) the taking of prints or impressions from any exterior part
of a person’s body;

{d) the taking of dental or bite impressions from a person;
{¢) the taking of hair samples from a person;
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(fy the taking of scrapings or clippings from a person’s finger-
nails or toe-nails;

(2) the removal of residues or substances from the surface of
a persen’s body by means of washings, swabs or adhesive
materials;

(k) the taking of saliva samples or swabs from a person’s
moulh for purposes other than the detection of intoxicating
substances; )

{f) the physical examination of a person by a medical practi-
tioner; or

(/) the examination of a person by mecans of X-rays or ultra-
sound,

57. (1) An application for a warrant shall be made in person
or, il it is impracticable for the applicant to appear in person, by
telephone or other means of telecommunication.

{2) The application shall be made unilaterally, in private and
on oath. orally or in writing.

(3) An application in writing shall be in the prescribed form.

58. (1) An application in person shall be made w a justice
in the judicial district in which the crime under investigation is al-
leged to have been committed or in which the warrant is intended
for exceution.

(2) An application by telephone or other means ol lelecommu-
nication shall be made to a justice designated for that purpose by
the Chief Justice of the Criminal Court.

59. Ao application for a warrant shall disclose

{a) the applicant’s name:

{h the date and place the application is made;

{¢} the crime under investigation;

{) the person who is to be subjected to the investigative
procedure:

{¢) whether the person has been arrested for, charged with or
issued an appearance notice in relation to the crime under
investigation;

{f) the procedure to bhe carricd out;



{g) the applicant’s grounds for believing that carrying out the
procedure will provide probative evidence of the person’s in-
volvement ia the crime and that there is no practicable and
less intrusive means for obtaining the evidence;

(#) if the application is for a warrant for an examination of the
person by means of X-rays or ultrasound, the applicant’s
grounds for bclieving that carrying oul the examination would
not endanger life or health;

() a list of any previous applications, of which the applicant
is aware, for a warrant in respect of the same person and the
same or a related investigation, indicating the dale each appli-
cation was made, the name of the justice who heard each
application and whether each application was withdrawn,
refused or granted;

(/) thc name of a person or a class of persons believed by the
applicant ta be competent, by virtue of training or experience,
to carry out the procedure;

(k) if the applicant, on application made in person, requests
authority for the warrant 1o be executed more than ten days
after it is issued, the applicant’s grounds for believing that the
longer period i$ necessary; and

{7y in the case of an application made by telephone or other
means of teleecommunication, the circumstances that make it
impracticable for the applicant to appear in person before a

justice.
DIVISION II
ISSUANCE OF WARRANT
Grounds lor 60. (1} A justice may, on application, issue a warranl au-
issuing warrant thortzing the carrying out of an investigative procedure listed in

section 56 if

() the person who is to be subjected 1o the procedure has
been arrested for, charged with or issued an appearance notice
in relation 1o a crime punishable by more than two years’
imprisonment; and
(p) the justice is salisfied there are reasonable grounds to
believe that
(i} carrying out the procedure will provide probative evi-
dence of the person’s invelvement in the crime,
(i} there is no practicable and less intrusive means for ob-
taining the evidence, and
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(i) if the application is for a warrant for an exarmination of
the person by means of X-rays or ultrasound, the carrying
out of the examination would not endanger life or health.

(2) 1f the application is made by telephone or other means of
telecommunication, the warrant shall not be issued unless the jus-
tice is satisfied, in addition, that there are rcasonable grounds to
believe that it is impracticable for the applicant to appear in person
before a justice.

61. A justice who issues a warrant may, by the warrant, im-
pose any conditions relating to its execution that the justice
considers appropriate.

62. A warrant shall be in writing, in the prescribed form and
signed by the justice who issues it.

63. A warrant shall disclose
{a) the applicant’s name;
{h) the crime under investigation;

(¢} the person who is to be subjecied to the investigative
procedure;

{d) the procedure to be carried out;

() any conditions imposed relating to its execution;
() the date i expires if not executed;

(g) the date and place of issuance; and

(#) the name and jurisdiction of the justice.

DIVISION IIT
EXPIRATION OF WARRANT

64. (1) A warrant issued on application made in person
expires ten days after it is issued,

(2} A justice who is satisfied that a shorter expiration period
is sufficient may issue a warrant with an expiry date that is less
than ten days after the date of issue.

(3) A justice who is satisfied therc are reasonable grounds to
belicve that a longer expiration period is required may issue
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warrant with an expiry date that is more than ten days but not
more than twenty days after the date of issue,

65. A warrant issued on application made by telephone or
other means of telecommunication expires three days after it 1s
issued.

66. If all of the procedures authorized by a warrant are car-
tied out before the expiry datec sct out in the warranl, the warrant
expires on the date that the last procedure is carricd out.

67. (1) If none of the procedures authorized by a warrant is
carried out before the warrant expires, a copy of the warrant shatl
have noted on it the reasons why no procedure was carried out.

{2) The copy shall be filed as soon as practicable with the
clerk of the court for the judicial district in which the warrant was
issued.

DIVISION TV
EXECUTION OF WARRANT

68, A warrant may be executed by a peace officer of the
province in which it is issued.

69. A peace officer shall, before executing a warrant of as
soon as practicable, give a copy of the warrant to the person who
is subjected to the procedure.

DIVISION ¥V
EVIDENTIARY RULE WHERE ORIGINAL
OF WARRANT ABSENT

70. In any proceeding in which it is material for a court 10
be satisfied that the carrying out of an investigative procedure was
authorized by a warrant issued on application made by telephone
or other means of telecommunication, the absence of the original
warrant is, in the abscnee of evidence to the comtrary, proof that
the carrying out of the procedure was not authorized by & warrant.
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CHAPTER 111
INVESTIGATIVE PROCEDURES WITHOUT
A WARRANT

DIVISION I
INVESTIGATIVE PROCEDURES IN EXIGENT
CIRCUMSTANCES

71.  Where a person has been arrested for, charged with or
issucd an appearance notice in relation to a criume punishable by
more than two years' imprisonment, a peace officer may, without a
warrant, carry out or have carried out with respect Lo that person
any investigative procedure listed in paragraphs 56{a) to (/) if the
officer believes on reasonable grounds that

(a) doing so will provide probative evidence of (he person’s

involvement in the crime;

{by the delay involved in obtaining a warrant would result in

the loss or destruction of the evidence; and

(¢} there is no practicable and less intrusive mcans for obtlain-

ing the evidence.

DIVISION 11
INVESTIGATIVE PROCEDURES INCIDENT
TO ARREST

*72, A peace officer who has arrested a person tor a crime
punishable by more than two years” imprisonment may. incident to
the arrest and without a warrant, carry out or have carried out the
visual inspection of the surface of the person’s body, excluding the
person’s genitals, buttocks and, where the person is female, breasts,
if the officer believes on reasonable grounds that

{a) doing so will provide probalive evidence of the person’s
involvement in the crime; and

(b} there is no practicable and less intrusive means lor obtain-
ing the evidence.

* A minority of the Commission dissents with respect 1o the inclusion of this section in the Code,



Procedures that
may be
conducted with
consent

Information
required 1o be
disclosed

Form of consent

Competence of
PErSON Carrying
oul provedure

Dental
impressions

Medical
procedures

DIVISION 111
INVESTIGATIVE PROCEDURES
WITH CONSENT

73. (1) A peace officer may, without a warrant, carry out or
have carried out any investigative procedure, other than an investi-
gative procedure that involves the administration of a drug known
or designed to affect mood, inhibitions, judgment or thinking, if the
person who is to be subjected to the procedure consents.

(2) Where a person’s consent is sought,

{(a} the person shall be given a deseription of the investigative
procedure, an explanation of its nature and the reasons for its
being carried out;

(by the individual who is to carry out the procedure shall tell
the person whether there are any significant risks to health or
satety associated with the procedure and, il so. what those
risks are; and

() a peace officer shall tell the person that the person has the
right to consult with counsel before deciding whether 1o con-
sent to the procedure, and that consent may be refused or, if
given, may be withdrawn at any time.

(3) Consent may be given orally or in writing,

CHAPTER 1V
EXERCISING POWER TO CARRY OUT
INVESTIGATIVE PROCEDURES

DIVISION I
REQUIREMENTS FOR CARRYING OUT PROCEDURES

74. (1) An investigative procedure shall be carried out by a
person who, by virtue of training or experience, is competent to
carry it out.

{2) Dental or bite impressions shall be taken by a person who
15 qualified under provincial law to take dental or bite impressions.

{3) An investigative procedure that involves probing for or re-
moving an object of seizure that 18 inside a person’s body shall be
carried out by a medical practitioner.
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(4) A peace officer may probe for or remove an object of sei-
zure concealed in a person’s mouth if the officer is carrying out the
procedure pursuant to section 71 {exigent circumstances),

75. (1} A person who is to be subjected to an investigative
procedure carricd out without the person’s consent shall be

() given a description of the procedure, an explanation of itg
nature and the reasons for its being carried out; and

(h) told thai the person is required by law to submit to the
procedure and that such force as is necessary and reasonable
in the circumslances may be used to carry it oul.

{2) The information shall be provided to the person before the
procedure is carried out or, if that is impracticable, at the first
reasonable opportunity.

(3) The person may waive the requirement set out in para-
graph (1 ¥a), orally or in writing.

76. (1} An investigative procedure shall be carried out in a
manner that respects the dignity of the person and that, having
regard to the nature of the procedure and the circumstances,

(@) involves as little discomfort as is reasonably practicable;

and

(h)y provides as much privacy as is reasonably practicable.

(2} A person who is 10 be subjected to an investigative proce-
dure may waive the requirement set out in paragraph (1)«) or (i),
orally or in writing.

77.  No person is guilty of a crime by reason of a failure or
refusal Lo carry out an investigative procedure with respect to
another person.

DIVISION I
SCOPE OF POWER

78. The authority 1o inspect visually a person’s body cavities
or the surface of a person’s body without the person’s consent in-
cludes the authority to take a photograph of any probative evidence
revealed by the inspection,
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79. (1) A peace officer may have anything taken or obtained
in the course of carrying out an investigative procedure examined,
tested or analyzed.

(2) If probative evidence is revealed, the thing, or that portion
of it remaining after the examination, test or analysis, shatl be safe-
guarded so as to preserve it for use in subsequent proceedings.

(3) This section does not apply to anything seized under this
Part as an object of seizure. '

DIVISION 111
REPORT OF PROCEDURES CARRIED OUT

80. (1) Where an investigative procedure has been carried
out pursuant to a warrant, section 71 {exigent circumstances) or 72
{incident to arrest), or where anything has been taken or oblained
in the course of carrying out an investigative procedure with a
person’s consent, a peace officer shall, as soon as practicable, com-
plete and sign a report that discloses

(a) the crime under investigation;

(by the person who was subjected to the procedure;

(¢) the procedure that was carried out and a description of
anything that was taken or obtained;

(dy the time. date and place that the procedure was carried
out;
() the name of the person who carried out the procedure; and

(f) the name of the peace officer.

(2) Where the procedure was carried out pursuant to section
71 (exigent circumstances), the report shall disclose, in addition,
the grounds for the peace officer’s belief that carrying out the pro-
cedure would provide probative evidence of the person’s involve-
ment in the crime, that the dclay involved in obtaining a warrant
would result in the loss or destruction of the evidence and that
there was no practicable and less intrusive means for obtaining the
evidence.

(3) Where the procedure was carried oul pursuant to section
72 (incident to arrest), the report shall disclose, in addition, the
grounds for the peace officer’s belief that carrying out the proce-
dure would provide probative evidence of the person’s involvement
in the crime and that there was no practicable and less intrusive
means for obtaining the evidence.
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{4) Where the procedure was carried out pursuant fo a warrant
issued for more than one investigative procedure and not all of the
authorized procedures were carried out, the report shall disclose, in
addition, the reasons why each of the authorized procedures was
not carried out.

81. The peace officer shall, as soon as practicable,
{a) give a copy of the report to the persen who.was subjected
to the procedure; and

{h) have the report filed with the clerk of the court for the
judicial district in which the procedure was carried out.
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PART FOUR

TESTING PERSONS FOR IMPAIRMENT

IN THE OPERATION OF VEHICLES

CHAPTER 1
INTERPRETATION

82. In this Part,

“anatyst” means a person designated by the Attorney General as an

analyst for the purposes of this Part;

“breath analysis instrument” means an instrument designed to re-

ceive and analyze a sample of 4 person’s breath in order 1o
measure the concentration of alcohol in the persen’s blood, and
of a kind approved as suitable for the purposes of this Part by
order of the Attorney General of Canada;

“container’ means

() in respect of breath samples, a container designed to re-
ceive a sample of a person’s breath for analysis, and of a kind
approved as suitable for the purposes of this Part by order of
the Attorncy General of Canada, and

(h} in respect of blood samples, a container designed 10 re-
ceive a sample of a person’s biood for analysis, and of a kind
approved as suitable for the purposes of this Part by order of
the Attorney General of Canada,

“operate” includes, in respect of a vesscl or an aircraft, navigate;

“preliminary breath testing device” means a device designed to as-

certain the presence of alcohol in a person’s blood, and of a
kind approved as suitable for the purposes of this Part by order
of the Attorney General of Canada;

“technician™ means

{a) in respect of breath samples, a person designated by the
Attorney General as being qualified to operate a breath analy-
sis instrement, and

(hy in respect of blood samples, a person or member of a class
of persons designated by the Attorney General as being quali-
fied to take a sample of a person’s blood for the purposes of
this Part;
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“vehicle” means a motor vehicle, train, vesse! or aircraft, but does
not include anything driven by, propelled by or drawn by means
of muscular power.

CHAPTER II
PRELIMINARY BREATH TESTS

83. (1) Where a peace officer reasonably suspects that there
is alcohol in the body of a person who is operating or has the care
or control of a vehicle, the peace officer may request that the
person

(a) provide, as soon as practicable, such a breath sample as

the peace officer considers necessary 10 enable a proper analy-

sis to be made with a preliminary breath testing device; and

(bY if necessary, accompany the peace officer for the purpose

of enabling the breath sample to be taken.

(2) When making the request, the peace officer shall warn the
person that, in case of failure or refusal to comply, the officer may
arrest the persen and convey the person to a site where a breath
analysis instrument is available.

CHAPTER III
REQUEST FOR SAMPLES
FOR BLOOD-ALCOHOL ANALYSIS

DIVISION 1
REFUSAL TOQ PROVIDE PRELIMINARY
BREATH SAMPLE

84. Where & person has been arrested for failure or refusal to
provide a breath sumple for a preliminary breath testing device or
to accompany a peace officer for the purpose of enabling the
breath sample to be taken, a peace officer may request that the
person provide, as soon as practicable, such breath samples as a
technician considers necessary to enable a proper analysis to be
made with a breath analysis instrument.
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DIVISION 11
COMMISSION OF ALCOHOL-RELATED CRIME

85. (1) Where a peace officer believes on reasonable
grounds that & person, at any time within the preceding two hours,
has committed an alcohol-related crime under section 58 (operation
of vehicle while impaired) of the proposed Criminal Code (LRC),
the peace officer may, as soon as practicable, request that the
person

(@) provide, as soon as practicable. such breath samples as a
technician considers necessary to enable a proper analysis 1o
be made with a breath analysis instrument; and

{h) if necessary, accompany the peace officer for the purpose
of enabling the breath samples to be taken.

(2) When making a request that the person accompany the
peace officer, the peace officer shall warn the person that, in case
of failure or refusal to comply, the officer may arrest the person
and convey the person to a site where a breath analysis instrument
is available.

86. (1) If the peace officer believes on reasonable grounds
that, because of any physical condition of the persen, it would be
impracticable to obtain breath samples from the person or the
person would be incapable of providing breath samples, the peace
officer may, as soon as practicable. request that the person

{a) submit, as soon as practicable, to having blood samples
taken for the purpose of determining the concentration of
alcohol in the person’s blood; and

{(h} if necessary, accompany the peace officer for the purpose
of enabling the blood samples to be taken,

(2) When making a request that the person accompany the
peace officer, the peace officer shall wamn the person that, in case
of failure or refusal to comply, the officer may arrest the person
and convey the person to a site where blood samples can be tuken,

DIVISION I1I
WARNING REGARDING REFUSAL

87. When making a request for breath samples or blood
samples, the peace officer shall warn the person that it is a crime
under section 59 (failure or refusal to provide breath sample) of the
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proposed Criminal Code (LRC) to fail or refuse, without a
reasonable excuse, to comply with the request.

DIVISION IV
RESTRICTION ON REQUEST FOR SAMPLES

88. A peace officer may not request that a person who has
been admitted to hospital or is undergoing cmergency medical
ireatment provide breath samples or submit to having blood
samples taken unless the atending medical practitioner is of the
opinion that making the request and taking the samples would not
be prejudicial to the person’s proper cdre or lreatment.

DIVISION V
REQUEST FOR BLOOD SAMPLES AFTER DISCLOSURE
OF BREATH ANALYSES RESULTS

89. (1) As soon as practicable after the results of breath
analyses are known, a peace officer shall tell the person who
provided the breath samples the results.

{2y A person who is detained in custody may, after being 1old
the results of the breath analyses, request that blood samples be
taken and, if a request is made, a peace officer shall arrange for the
samples o be taken.

CHAPTER 1V
WARRANT TO TAKE BLOOD SAMPLES

DIVISION 1
APPLICATION FOR WARRANT

90, A peace olficer may apply for a warrant authorizing the
taking of samples of a person’s blood.

91. (1} An application for a warrant shall be made in person
or. if it is impracticable for the applicant to appear in person, by
telephone or other means of telecommunication.
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{2) The application shall be made unilaterally and on oath,
orally or in writing.

(3) An application in writing shall be in the prescribed form.

92, (1) An application in person shall be made to a justice
in the judicial district in which the crime under investigation is
alleged to have been committed or in which the warrant is intended
for execution.

(2) An application by tclephone or other means of telecommu-
nication shall be made to a justice designated for that purpose by
the Chief Justice of the Criminal Court.

93. An application for a warrant shall disclose

(¢} the applicant’s name;

(h} the date and place the application is made;

(¢) the crime under investigation;

(e 1he person from whom the blood samples are to be taken;

{¢) the applicant’s grounds for believing that the person.
within the preceding two hours, bas committed an alcohol-
related crime under section 58 (operation of vchicle while im-
paired) of the proposed Criminal Code {(LRC) and was
involved in an accident resulting in the death of, or bodily
harm 1o, someonc;
(f) the applicant’s grounds lor believing that a medical practi-
tioner is of the opinion that
{i} the person is unable to consent to the tuking of the
blood samples because of a physical or mental condition re-
sulling from the consumption of alcohol, the accident or an
occurrence related to or resulting from the accident, and
(ii) taking the blood samples would not endanger the
person’s life or health;

{g) a list of any previous applications, of which the applicant
is aware, for a warrant in respect of the same person and the
same or a related imvestigation, indicating the date each appli-
cation was made. the name of the justice who heard each ap-
plication and whether cach application was withdrawn, refused
or granted; and

{#) in the case ol an application made by telephone or other
means of telecommunication, the circumstances that make it
impracticable for the applicant to appear in person before a
Justice.
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DIVISION 11
ISSUANCE OF WARRANT

Grounds for 94. (1) A justice may, on application, issue a warrant
issuing warrast authorizing the taking of sumples of a person’s blood if the justice
is satisfied there are reasonable grounds to believe that
(a) the person, within the preceding two hours, has committed
an alcohol-related crime under section 58 {operation of vehicle
while impaired) of the proposed Criminal Code (LRC) and
was involved in an accident resulting in the death of, or bodily
harm to, someone; and

{h) a medical practitioner is of the opinion that
{i) the person is unable to consent to the taking of blood
samples because of a physical or mental condition resulting
from the consumption of alcohol, the accident or an occur-
rence related to or resuliing from the accident, and
(ii) taking the blood samples would not endanger the
person’s life or health.

Additional {2) If the application is made by telephone or other means of

ground if telecommunication, the warrant shall not be issued unless the jus-

?epig;;;i::" el tice is satisfied, in addition, that there are reasonable grounds to
believe that it is impracticable for the applicant to appear in person
before a justice.

Condlitions 95. A justicc who issues a warrant may, by the warrant,

relating to impose any conditions relating to its execution that the justice

execution considers appropriate,

Form of warrant 96. A warrant shall be in writing, in the prescribed form and
signed by the justicc who issucs it.

Contents of 97. The warrant shall disclose

warrant

(«) the applicant’s narne;

(/M the crime under investigation;

{¢} the person from whom the biood samples are to be taken:
{d) the time and date the application was made:

{¢) any conditions imposed relating to its execution;

{H the time and date it expires if not executed;

{g) the time, date and place of issuance; and

{#} the name and jurisdiction of the justice.
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DIVISION IIT
EXPIRATION OF WARRANT

98. A warrant authorizing the taking of blood samples
expires six hours after it is issued or, if it is executed less than six
hours after it is issued, on execution.

99. If a warrant expires without having been execuled, a
copy of the warrant shall have noted on it the reasons why the
warrant was not executed. and shall be filed as soon as practicable
with the clerk of the court for the judicial district in which it was
issued.

DIVISION TV
PROVISION OF COPY OF WARRANT

100. A peace officer shall, as soon as practicable after
executing a warrant, give a copy of the warrant to the person from
whom the blood samples were taken, unless the justice who issued
the warrant imposed a condition requiring that the copy be given to
another designated person.

CHAPTER V
TAKING, TESTING AND RELEASING
BLOOD SAMPLES

DIVISION 1
INTERPRETATION

181, This Chapter applies to blood samples taken pursuant 10
a warrant, 4 request made under paragraph 86(1)(¢) {request by
peace officer) or a request made in the circumstances described in
subsection 89(2) (request by person detained in custody).
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DIVISION 11
TAKING AND TESTING BLOOD SAMPLES

102. (1) Blood samples shall be taken from a person

(@) as soon as praclicable after the request for the samples has
been made or the warrant has been issued:

(h) by a medical practitioner or a technician acting under the
direction of a medical practitioner; and '

(¢) in 4 manner that ensures the least discomfort to the person,

(2) Blood samples shall not be taken unless the medical prac-
titioner is of the opinion, before each sample is taken,

(g} that taking the sample would not endanger the person’s
life or health; and

(/) in the case of a blood sample taken pursuant to a warrant,
that the person is unable to conscnt to the taking of the sample
because of a physical or mental condition resulting from the
consumplion of alcohol, the accident with respect to which the
warrant was issued or an occurrence related to or resulling
trom the accident.

103. (1) No more than two separate blood samples may be
taken from a persen,

{2) Each blood sample shall be taken in such an amount as a
medical practitioner considers necessary to enable the sample to be
divided into two parts suitable for separate analysis for the purpose
of determining the concentration of alcohol in the person’s blood,

104. (1) Each blood sample shall be divided ine two parls
and each part shall be placed in a separate sealed container.

(2} The peace officer investigating the crime in rclation to
which the blood samples were taken shall have custody of the sam-
ples, and shall take steps to ensure their preservation and safe-
goarding.

105. (1) The peace officer may have one part of each blood
sample analyzed by an analyst for the purpose of determining the
concentration of alcohol in the blocd.

(2) The peace officer shall retain the other part of each sample
so as to permit an analysis to be made on behalf of the person
from whoem the samples were taken.



Testing blood
sample for drugs

Applicant and
notice

Time and
manner of
making
application

Contenls of
application

Affidavirt in
support

Service of notice

Hearing evidence

Service ol
alfidavit

Questioning
deponent

Evidence on oath

106. A blood sample may be tested for the presence of drugs.

DIVISION II1
APPLICATION TO RELEASE BLOOD SAMPLES

167. A person from whom blood samples are taken may, en
reasonable notice to the prosecutor, apply for an order to release
one part of each sample for the purpose of analysis or testing.

108. The application shall be made in writing to a justice
within thrce months after the day on which the blood samples were
taken,

109. (1) The application shall disclose

(a) the applicant’s name;

(h) the date and place the application is made:
{c) the crime under investigation or charged;
{(d} the date the blood samples were taken; and
(€} the nature of the order requested.

(2) The application shall be supported by an affidavit.

110. A notice setting out the time, date and place the
application is to be heard shall be served, together with the
application and the supporting affidavit, on the prosecutor.

111. A justice to whom an application is made may receive
evidence, tncluding evidence by affidavit.

112, (1) Where an affidavit is to be tendered as evidence, the
affidavit shall be served, within a reasonable time before the
application is 1o be heard, on the prosecutor.

(2) Where affidavil cvidence is received, the deponent may be
questioned on the affidavit.

113, The evidence of any person shall be on oath.

275



Recording
cvidence

Identification of
record

Certification of
transcript

Oriler to release
samples

Form ol order

Contents of order

Filing
application,
evidence, order

Refusal to take
blooed sample

276

114. (1} Any oral evidence heard by the justice shall be
recorded verbatim, cither in writing or by electronic means.

(2} The record of oral evidence shall be identified as to time,
date and contents.

(3) Any transcription of the record ol oral evidence shall be
certified as to time, date and accuracy.

115. The justice shall, on application, order the release of one
part of each sample, subject to any conditions that the justice
considers necessary to ensure its preservation for use in any
proceeding.

116. The order shall be in writing, in the prescribed form and
signed by the justice who issues it.

117, The order shall disclose

{(a) the applicant’s name;

(h) the crime under investigation or charged;
(¢ the date the blood samples were taken:
() any conditions imposed by the justice;
(¢) the date and place of issuance: and

(/) the name and jurisdiction of the justice.

118. The justice shall. as soon as practicable after the hearing,
have the following filed with the clerk of the court for the judicial
district in which the application was made:

(¢) the notice of the application;

{h) the application:

{¢) the record of any oral ¢vidence heard by the justice or its

franscription;

{d) any other evidence reccived by the justice; and

{¢) the original of the order.

DIVISION IV
EXEMPTION FROM CRIMINAL LIABILITY

119. No medical practitioner or lechnician is guilty of a crime
because of a failure or refusal to take a bloed sample from a



person and no medical practitioner is guilty of a crime because of
the practitioner’s failure or refusal (o have a blood sample taken
from a person by a technician acting under the practitioner’s
direction,

[Alternative — A minority of the Commission would propose an alternative draft of
Chapter V.

As in the majority draft, subsections 102(1) 1o 104({ ) would apply to blood samples
raken pursuant to a warrant or pursuant to a reques! made by a peace officer under
paragraph 86(f a) or a request made by a detained person in the circumsiances described
in subsection 89(2). Section HO would also be of general application.

Subsection 104(2 ) to section 118 would be made applivable only to blood samples taken
PUPSHART o G warrant or pursuant to a request made by a peace officer.

The following provisions would be added and made applicable to blood samples taken
pursiant to @ request made by a detained person in the circumstances described in
subsection 89(2):
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19,1 (1) One part of each blood sample shall be given to the
person from whom the samples were taken,

{2) The resufts of any analysis or test carried out with respect
to that part of a blood sample are confidential and privileged with
respect to the person from whom the samples were taken.

{3} If the person intends to tender the results in evidence in
any proceeding, reasonable notice shall be given to the prosecutor
of that intention.

1192 (1) The peace officer investigating the crime in relation
to which the blood samples were taken shall have custody of the
ather part of each blood sample, and shall take steps to ensure its
preservation and safeguarding.

{2} The peace officer may have that part of ecach blood sample
analyzed by an analyst for the purpose of determining the concen-
ration of aleohol in the blood and tested for the presence of drugs.

(3} The results of the analysis or test shall not be disclosed by
the arnalyst or individual who carried out the test unless the person
Jrom whom the samples were taken has given notice under subsec-
tion 119.1(3).

1193 If a person from whom blood samples were taken has
not given notice under subsection [19.1(3}, the fact that biood
samples were taken and the results of any analysis or test carried
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ot with respect fo them are not admissible in evidence in any pro-
ceeding, and the fact that Blood samiples were taken shall not be
the subject of comment by anyone in the proceeding.]

CHAPTER VI
EVIDENTIARY RULES

DIVISION 1
ABSENCE OF ORIGINAL OF WARRANT

120. In any proceeding in which it is material for a court 1o
be satistied that the taking of a blood sumple was authorized by a
warrant issued on application made by telephone or other means of
telecommunication, the absence of the original warrant is, in the
absence of evidence to the contrary, proof that the taking of the
hlood sample was not authorized by a warrant.

DIVISTION I
RESULTS OF ANALYSES

121. (1} In any proceeding in respect of a crime committed
under section 38 (operation ot vehicle while impaired) of the
proposed Criminal Code (LRC), where samples of a person’s
breath have been taken and analyzed in accordance with the
conditions set out in subsection (2),

{¢) if the resulls of the analyses are the same, the concenira-

tion of alcohol in the person’s bleod at the time the crime was

alleged to have been committed shall be presumed. in the ab-
sence of evidence to the contrary, to be the concentration de-
termined by the analyses; and

{h) il the tesults of the analyses are different, the concentra-

tion of alcohol in the person’s bloed at the time the crime was

alleged to have been committed shall be presumed, in the ab-
sence of evidence to the contrary, to be the lowest of the con-
centrations determined by the analyses.

(2} The conditions for the purposes of subsection (1} are as
follows:
(a) at least two samples of the person’s breath were taken;

(/) the samples were taken pursuant to a request made by a
peace officer under section 84 or paragraph 85(1)a):
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{¢) the samples were taken as soon as practicable after the
crime was alleged 1o have been committed:

{cly the first sample was taken not more than two hours after
the crime was alleged to have been committed;

{¢) an interval of at least fifteen minutes passed between the
taking of the samples;

{) each sample was received from the person directly into a
container or into a breath analysis instrument .operated by a
technician; and

{g) an analysis of cach sample was made with a breath
analysis instrument operated by a technician,

(3) Subsecuon (1) does not apply it a peace officer failed to
tell the person who provided the breath samples the resulis of the
breath analyses in accordance with subsection 89(1} or failed to at-
range for the taking ol samples ol the person’s blood in accordance
with subsection 89(2).

122. (1) In any proceeding in respect of a crime committed
under seclion 58 (operation of vehicle while impaired) of the
proposed Criminal Code (LRC), where samples of a person’s blood
have bheen taken and analyzed in accordance with the condilions set
out in subsection (2),

() if the results of the analyses are the same. the concentra-
tion of alcohol in the person’s blood at the time the crime was
alleged to have been committed shall be presumed, in the ab-
sence of evidence to the contrary. to be the concentration
determined by the analyses; and

(p) if the results of the analyses are different, the concentra-
tion of alcohol in the persen’s blood at the time the crime was
alleged to have been committed shall be presumed, in the
abscnee of cvidence to the conlrary, 1o be the lower of the
con¢entrations determined by the analyses.

(2) The conditions for the purposes of subsection (1) are as
lollows:

{¢) the blood samples were 1aken pursuant to a warrant or a
request made by a peace officer under paragraph 86(1 {):

(/) 1wo samples of the person’s blood were taken:

(¢} the samples were taken as soon as practicable after the
crime was alleged to have been committed;

() the first sample was taken not more than two hours afler
the crime was alleged 0 bave been committed;
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{e) an interval of at least fifteen minutes passed between the
tuking of the samples;

{f) each sample was taken by a medical practitioner or a tech-
nician acting under the direction of a medical practitioner;

{¢) at the time each sample was taken, the individual taking
the sample divided it into two parts;

{#) both parts of each sample were received {rom the person
directly into. or placed directly into, containers that were
subsequently sealed;

(f} one part of each sample was retained to permit an analysis
1o be made by or on behalf of the person;

{/} an analyst made an analysis of one part of cach sample that
was contained in a scaled container; and

(k) if an order to release one part of each sample has been
made pursuant to section 115, that order has been complied
with.

DIVISION 111
CERTIFICATE EVIDENCE

123. In any proceeding in respect of a crime committed under
section 58 {operation of vehicle while impaired} of the proposed
Criminal Code (LRC), each of the following certificates is
evidence of the facts alleged in the certificate without proof of the
signature or the official character of the individual appearing to
have signed the certificate:

{a) a certificate of an analyst stating that the analyst has made

an analysis of a sample of an alcohol standard that is identified

in the certificate and intended for use with a breath analysis
instriument and that the sample of the standard so analyzed is
suitable lor use with a breath analysis instrument;

(Hy where samples of a person’s breath have been taken pursu-
ant to a request made by a peace officer under section 84 or
paragraph 85(1)(a), a certificate of a technician stating
(i} that the analysis of each of the samples has been made
with a breath analysis instrument operated by the technician
and ascertained by the technician to be in proper working
order by means of an alcohol standard, identified in the
certificate, that is suitable for use with a breath analysis
instrument.
{ii) the results of the analyses so made, and
{iii} if the technician took the samples,
{A} the ume and place each sample was taken, and



(B) that each sample was received from the person
directly into a container or into a breath analysis
instrument operated by the technician;

{¢) a certificate of an analyst stating that the analyst has made
an analysis of one part of each sample of a person’s blood that
was contained in a sealed container identified in the certificate,
the daie and place it was analyzed and the result of the analy-
818;
{(d) where samples of a person’s blood have been taken pursu-
ant to a warrant or a request made by a peace officer under
paragraph 86([){a) or a request made by the person under sub-
section 8%2), a certificate of a medical practitioner or a tech-
nician, stating

(i) that the medical practitioner or technician took the

samples.,

(ii) the time and place each sample was taken,

(iii) that, at the time the samples were taken, the medical

practitioner or technician divided each sample into two

parts, and

(iv) that both parts of each sample were received from the

person directly into, or placed directly into, containers that

were subsequently sealed and that are identified in the

certificate;
(¢) where samples of a person’s blood have been taken by a
technician pursuant (o a warrant or a request made by a peace
officer under paragraph 86(1)(¢) or a request made by the per-
son under subsection 8X2), a certificate of a medical practi-
tioner stating that the technician was acting under the
practitioner’s direction;

(fH where samples of a person’s blood have been taken pursu-
anl to a warrant or a request made by a peace officer under
paragraph 86(1}a) or a request made by the person under sub-
section 89%2). a certificate of a medical practitioner stating that
beforc cach sample was taken the practitioner was of the opin-
ion that taking the blood sample would not endanger the
person’s life or health; and

(g) where samples of a person’s blood have been taken pursu-
ant to a warrant, a certificate of a medical practitioner stating
that before each sample was taken the practitioner was of the
opinion that the person was unable to consent to the taking of
the blood sample because of a physical or mental condition
resulting from the consumption of alcohol, the accident with
respect te which the warrant was issued or an occurrence
related to or resulting from the accident.
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124. (1) No certificate is admissible in evidence in a
praceeding unless the party intending to tender it has, before the
proceeding, given to the other party reasonable notice of that
intention and a copy of the cerntificate.

(2) A party against whom a certificate is tendered may, with
leave of the court, require the atlendance of the medical practi-
liener, analyst or technician [or the purpose of cross-cxamination.
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PART FIVE
ELECTRONIC SURVEILLANCE

CHAPTER 1
INTERPRETATION

125. In this Part,

“federally designated” means designated by the Solicitor General
of Canada for the purpose of applying for warrants under this
Part or intcreepting private communications under a warrant;

“general interceplion clause™ means a clause in a warrant authoriz-
ing the interception of private communications of persons who
are not individually identified or authorizing the interception of
private communications at unknown places;

“intercepl”, in relation to a private communication, means listen (o,
record or acquire the contents, substance or meaning of the
cotmmunication;

“private communication” means any oral communication or any
telecommunication made under circumstances in which it is rea-
sonable for a party to il o expect that it will not be intercepted
by a person other than a party to the communication, even if
any party to it suspects that it is being intercepted by such a
person;

“provincial minister” means, in the Province of Quebec, the Minis-
ter of Public Securily and, in any other province, the Solicitor
General of the province or, if there is no Solicitor General, the
Attorney General of the province;

“provincially designated” means designated by a provincial minis-
ter for the purposc of applying for warrants under this Part or
intercepting private communicalions under & warrant;

“spolicitor” means. in the Province of Quebec, an advocate or
notary and, in any other province, a barrister or solicitor;

“surveillance device™ mcans any device capable of being used
intercept a private communication.
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CHAPTER 11
INTERCEPTING PRIVATE COMMUNICATIONS
WITHOUT A WARRANT

126. A peace officer or agent of a peace officer may, by
means of a surveillance device, intercept a private communication
without a warrant if all the parties to the communication consent to
the interception. '

127. A peace officer may, without a warrant, use a surveil-
lance device to listen to but not record 4 private communication to
which a peace officer or agent of a peace officer is a party if it is
reasonable to believe that the life or safety of the officer or agent
may be in danger.

CHAPTER III
WARRANT TO INTERCEPT PRIVATE
COMMUNICATIONS

DIVISION 1
GENERAL RULE FOR WARRANTS

1. Application for Warrant

128. (1) A federally designated agent designated in writing
personally may apply for a warrant to intercept, by means of a sur-
veillance device, a private communication if the crime under inves-
tigation is onc in respect of which proceedings may be instituted at
the instance of the Government of Canada and conducted by or on
behalf of the Attorney General of Canada.

(2) A provincially designated agent designated in writing per-
sonally may apply in the province of designation for a warrant to
intercept, by means of a surveillance device, 4 private cornmunica-
tion if the private communication is to be intercepted in that prov-
ince and the crime under investigation is one in respect of which
proceedings may be instituted at the instance of the government of
a province and conducted by or on behalf of the Attorney General
of a province.
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129. (1} An application for a warrant shall be made

unilaterally, in person and in private, orally or in writing.

(2) An application in writing shall be in the prescribed form.

130. An application for a warrant shall be made (0 a judge of

the province in which the private communication is to be intet-
cepted.

and

I31. (1) The application shall be presented by the applicani,
its contents shal! be sworn by a peace officer.

{2) The application shall disclose

{«r) the applicant’s namc; _

(k) the date and place the application is made;

(¢) the crime under investigation. and the facts and circum-
stances of that crime and their seriousness;

(d) the type of privale communication 10 be intercepled;

(e} a4 general description of the means of interception to be
used;

(f) the names of all persons whose private communications are
to be intercepted or, if the names cannot be ascertained, a de-
scription or other means of identifying those persons individu-
ally or, it that is not possible, the ¢lass of those unidentified
persons:

(g} the piaces, if known. al which the interception would
occur;

(#) whether any privileged communications are likely to be
intercepted;

{f) the grounds for believing that the interception may assist in
the investigation of the crime;

(/) the pericd for which the warrant is requested;

(X) any other investigative method that has been tried without
success or, if no other method has been tried. the reasons why

no other method is likely to succeed or why the urgency is
such that no other methed is practicable;

(/) a list of any previous applications for a warrant in respect
of the same crime and the same persons or class of persons
indicating the date each application was made, the name of the
judge who heard each application and whether cach applica-
tion was withdrawn, refused or granted;
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{m) if the applicant requests authority to make a surreptitious
entry o install. service or remove a surveillance device.
{i) why the entry is required and why other less intrusive
means ol installation, service or removal are unlikely to be
ellective, and
(i1} the place where the entry would be made: and
{s1) if the applicant requests an assistance order referred 10 in
section 139, the nature of the assistance required.

Procedure on 132. Sections 10 and 11 apply to an application lor a warrant
hearing under this Division.
application

2. Issuance of Warrant

Groums for 133. (1) A judge may, on application. issuc a warrant author-
issuing warrant izing the interception of a private communication by means of a
surveillance device if the judge is satisfied that

(¢} there are reasonable grounds (o believe that
(i} a crime punishable by more than two years’” imprison-
ment, or & conspiracy to commit, an attempt to commit, a
turthering of or an attempted furthering of such a crime,
has been or is being committed, and
(ii} the interception of the private communication wili
assist in the investigation of the crime:
(hy other investigative methods have been tried without sue-
cess, no other method 1s likely 10 succeed or (the urgency is
such that no other method is practicable: and
{3 it would be in the best interests of the administration of
Justice, having regard to the seriousness of the facts and
circumstances of the crime under investigation.

Undercover (2) The judge shall not refuse to issue a warrant on the basis
mvestigalion that a peace officer or an agent of a peace officer will be a party
o the communication.

Office of solicitor 134, A judge shall not issuc a warrant to intercept a private
communication at the office of a solicitor or any place ordinarily
used by a solicitor for the purpose of consulting with clients, un-
less the judge s saristied. in addition, that there are reasonable
grounds to believe that the solicitor or any of the solicitor’s part-
ners. associates or CITI]JIO)’CCS

{@) 18 or is about to become a participant in the crime under
investigation; or
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(/) is the victim of the crime under investigation and has
requesied that the interception be made.

[35. A judge shall not issue a warrant to intercept a private
communication at the home of a solicitor, unless the judge is satis-
fied, in addition, thal there are reasonable grounds to believe that
the solicitor or any member of the selicitor’s household

{¢r) is or is abowt 1o become a participant in the crime under
investigation; or

(hy 1s the victim of the crime under investigation and has
requested that the interception be made.

136. A judge shall not issue a warrant to intercept private
communications al unknown places, unless the person whose pri-
vate communications are to be intercepted is individually identificd
in the warrant.

E37. A judge shall not issue a wurrant to intercept private
communications ol persons who are not individually identified,
unless the places at which the interception is to occur are identitied
in the warrant.

138. At the request of the applicant, the judge may, by the
warrant, grant authorily o enter any place surreptitiously to install,
service or remove a surveillance device, if the judge is satisficd
there are reasonable grounds to believe that less intrusive means of
installation. service or removal are unlikely to be effective.

139, (1) When issuing a warrant, the judge may, al the re-
quest ol the applicant, make an order directing any person engaged
in providing a communication or telecommunication service, or the
owner of or any person engaged in managing or taking care of the
place in which a surveillance device is to be installed, to give such
assistance as the judge may specify in the order.

(2) The order may provide that reasonable compensation be
paid [or the assistance.

{3) The order shall be in writing, in the prescribed lorm and
signed by the judge who issues it

{4y The order shall be directed to a named person or organiza-
tion and shall disclose
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{@) the applicani’s name;

{b) the nature of the assistance to be given;
{c) the date and place of issuance; and

() the name and jurisdiction of the judge.

{5) The order shall contain a warning that failure to obey the

order is a crime under paragraph 121(#) of the proposed Criminal
Code (LRC} (disobeying a court order).

140, A judge who issues a warrant may include in it any of

the following conditions;

(@) that the interception be monitored by a person at all times;

{(#) that, so far as is reasonably practicable, only the commu-
nications of persons individually identified or encompassed by
a general interception clause in the warrant be intercepled;

{c) where private communications at a telephone available to
the public will be intercepted, that the interception be moni-
tored by a person at all times and that, where practicable, the
telephone be observed at all times;

{f} that reasonable steps be taken net to intercept communica-
tions between persons in such privileged or confidential
relationships as may be specified by the judge;

(e} that the interception stop when the objective of the inves-
tigation, as disclosed in the application for the warram, is
attained,

{f) where private communications on a party line will be inter-
cepted, that the interception be monitored by a person at all
times;

(g} where authority is given to enter a place surreptitiously,
that the entry be made or not be made by certain means;

(#) that periedic reports be made to the judge identifying any
person who is not individually identified in the warrant but
whose private communications are being intercepted;

{f) that periodic reports be made to the judge identifying any
place that is not identified in the warrant but where
interceptions are occurring;

(f} that any application for a renewal of the warrant, for an
amendment to the warrant or for a separate warrant in respect
of the same investigation be made to the same judge who
issued the original warrant; and

{k) any other conditions that the judge considers advisable 1o
minimize interceptions that would not assist in the investiga-
tion of the crime,
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141. A warrant shall be in writing, in the prescribed form and
signed by the judge who issues it.

142, The warrant shall disclose

{¢) the applicant’s name;

{b) the ¢crime under investigation;

{c) the type of private communication that may.be intercepted;

{¢/) a general description of the means of interception that may
be used;

{e) as precisely as possible, the persons or class of persons
whose private communications may be intercepted;
{f) the places, if known, at which the interception may occur;

{g) if authority to make a surreptitious entry is being granted.
the place that may be entered;

{#) any conditions imposed by the judge;
{f) the date the warrant expires;

{/) the date and place of issuance; and

{k) the name and jurisdiction of the judge.

143. The judge shall set out in the warrant an expiry date not
more than sixty days after the date of issuc.
3. Renewal of Warrant
144, An application to renew a warrant may be made by the

designated agent who applied for the warrant or any other agent of
the same designation.

145. (1) The application shall be made unilaterally, in person
and in private, orally or in writing,

(2) An application in writing shall be in the prescribed form,

146, An application to renew a warrant shall be made before
the warrant expires, and shail be made to a judge of the province
in which the warrant was issued.

147. (1) The application shall be presented by the applicant,
and its contents shall be sworn by a peace officer,
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{2) The application shall disclose

{@) the applicant’s name;

{b) the date and place the application is made;

{¢) the erime under investigation:

() the reasons for requesting a renewal of the warrant;

{e) full particulars, including dates and times, of any intercep-
tion made or attempted under the warrant:

(/) any information that was obtained by interception under
the warrant;

(g) a list of any previous applications to renew the warrant,
including the date each application was made, the name of the
judge who heard cach application and whether each applica-
tion was withdrawn, refused or granted:

(h) whether the warrant being renewed contains a general
interception clause:

() whether an application to amend the warrant is being
brought, together with the application for a rencwal, to add
new persons whose private communications may be inter-
cepled or new places at which interceptions may occur;

(/) the period for which the renewal is requesied: and

(4} it the applicant requests that the warrant be renewed for a
period exceeding thirty days, the grounds for believing that the
longer period is necessary.

148, Sections 10 and 11 apply to an application to renew a
WATTHTIL.

149. A judge who, on application, is satisfied that the grounds
on which a warrant was issued still exist may renew the warrant by
endorsing it, signing the endorsement and indicating the date and
place of rencwal.

150. A warrant that contains a general interception clause
may not be renewed unless the warrant is amended, in accordance
with the amendment procedure, to specify the identities of persons
or locations of places previously encompassed by the clause but
since ascertained.

151. (1) A warrant expires thirty days after the date of
renewal.
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(2) A judge who is satisfied that the investigation will proba-
bly take mare than thirty days to complete and that it would be
impracticable for the applicant to apply for a further renewal may
renew the warrant for a period of more than thirty days but not
more than sixty days after the date of rencwat,

4, Amendment of Warrant

152. An application 1 amend a warrant may be made by the
designated agent who applied for the warrant or any other agent of
the same designation.

153. (1) The application shall be made unilaterally, in person
and in private, orally or in writing.

(2) An application in writing shall be in the prescribed form.

154, An application to amend a warrant shall be made before
the warrant cxpires, and shall be made to a judge of the province
in which the warrant was issued.

155, (1) The application shall be presented by the applicant,
and its contents shall be sworn by a peace officer.

(2) The application shall disclose

(¢) the applicant’s name;

(h) the date and place the application is madc;

{c) the crime under investigation,

() the amendment being requested;

(¢} the reasons for requesting the amendment;

() full particulars. including dates and times, of any intercep-
tion made or attempted under the warrant;

(g) any information that was obtained by inlerception under
the warrant; and

{h) a list of any previous applications 1o amend the warrant,
including the date each application was made, the name of the
Judge who heard each application and whether each applica-
tion was withdrawn. refused or granted.



Procedure on
hearing
application

Grounds for and
nature ol
amenilment

Making the
amendment

Assistance order

292

156. Sections 10 and 11 apply to an application to amend a
Warrant.

157. A judge may, on application, amend a warrant to provide
for any of the following if the judge is satisfied that thc amend-
ment relates to the investigation of the same crime disclosed in the
warrant: _

(¢) a more accurate description of individually identified per-

sons whose private communications may be intercepted under

the warrant;

{f) the identily of persons, previously encompassed by a gen-
eral interception clause but since ascertained, whose private
communications may be intercepted under the warrant;

(¢} the places, previously encompassed by a general intercep-
tion clause but since ascertained, at which the interception may
oceur under the warrant;

{cfy the addition of new persons whose private communications
may be intercepted or new places at which interceptions may
occur, if the judge is satisfied, in addition, that the grounds for
issuing a warrant to intercept private communications of such
persons or at such places exist;

(¢} the deletion of persons whose private communications may
be intercepied or places at which the interception may occur:

(/) authority to enter a place surreptitiously to install. service
or remove a survcillance device, if the judge 1s satisfied, in
addition, that there arc reasonable grounds to belicve that less
intrusive means of installation, service or removal are unlikely
to be cffective;

(g} a change in the means of interception that may be used;
(h} changes in the conditions of the warrant: and

() any condition that a judge may include when issuing a
warrant.

158. A judge may amend a warrant by endorsing an amend-
ment on it and signing the endorsement, or by signing an amend-
ment and appending it to the warrant, and indicating the date and
place of the amendment.

159. On an application to amend a warrant, 4 judge may, at
the request of the applicant, make an assistance order pursuant to
section 139.
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DIVISION 11
WARRANT UNDER URGENT CIRCUMSTANCES

160, (1) A judge of the province in which a private commu-
nication is 1o be intercepted who is designated by the Chief Justice
ot the Criminal Court to hear applications for warrants in urgent
circumstances may, on application, issue a warrunt authorizing the
interception, by means of a surveillance device, of thic private com-
munication if the judge is satsfied that the grounds for issuing a
warrant ¢xist and that there are reasonable grounds to believe that
the warrant is urgently required and cannot with reasonable dili-
gence be obtained under Division L

(2} The judge may issue the warrant on an application made
by telephone or other means of telecommunication if the judge is
satisfied. in addition, that there are reasonable grounds to believe
that it is impracticable for the applicant to appear in person.

I61. (1) A federally designaled peace officer designated in
writing may make the application if the crime under investigation
is one in respect of which proceedings may be instituted at the in-
stance of the Government of Canada and conducted by or on be-
half of the Attorney General of Canada.

(2} A provincially designated peace officer designated in writ-
ing may make the application in the province of designation if the
private communication is to be intercepted in that province and the
crime under investigation is one in respect of which proceedings
may be instituted at the instance of the government of a province
and conducted by or on bebalf of the Attornecy General of a
province.

162. (1) The application shall be made in person or, it it is
impracticable for the applicant to appear in persen, by telephone or
other means of elecommunication.

(2) The application shall be made orally, unilaterally, in
private and on cath.

163. In addition to disclosing the information required to be
disclosed in an application for a warrant under subsection 131¢2),
the application shall disclose

(@) the time the application is made;
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{h} the grounds tor believing that the warrant is urgently re-
quired and cannot with reasonable diligence be obtained under
Division [: and

{c¢) in the case of an application made by telephone or other
means of telecommunication, the circumstances that make it
impracticable lor the applicant to appear in persen.

164, Sections 10 to 12 apply 1o an application’ for a warrant
under this Division and sections 134 to 142 apply to the issuance
of a warrant.

165. (1} The judge shall set out in the warrant an expiry date
and time not morce than thirty-six hours after the time of issue.

(2) The warrant may not be renewed or amended.

CHAPTER IV
CONFIDENTIALITY OF MATERIALS
AND OBSCURING INFORMATION

166. The following material is confidential:

(¢£) a warrant:

(P an order extending the (ime for giving notice of an
merceplion or a surceptifious entry;

(¢} an application Lo issue, renew or amend the warrant or to
make the order extending time, or the record of the application
and its transcription;

() any evidence received by a judge when hearing the appli-
cation, and (he record of any oral evidence received and its
transcription;

(¢} an assistance order made pursuant to scction 139; and

(/) an order to obscure information.

167. (1) A judge may, on the request ol an applicant at the
time an application to issue, renew or amend a warrant or (o make
an arder extending the time for giving notice of an intcreeption or
a surreptitious eniry is made, obscure or order obscured any
information contained in confidential material.
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{2) The judge may obscure the information or order il ob-
scured if the judge is satisflied that the informartion, if revealed,
would

{a} pose a risk 10 anyone’s safety;

(#) frustrate an ongoing police investigation;

(c) reveal particular intelligence gathering techniques that
ought o remain sceret; or

{c) causc substantial prejudice to the interests of innocent
persons,

168. An order to obscure information shall be in writing, in
the prescribed form and signed by the judge who issues i1, and
shall disclose

(¢) the applicant™s name:

{h) the information to be obscured;

() the date and place of issuance; and

{efy the name and jurisdiction of the judge.

169. (1) Where information is to be obscured, a copy shall be
made of the material that comains the information.

(2) The information shall be obscured on the copy, leaving the
information on the original material unobscured.

170. (1} Immediately after determining an application to
issue, renew or amend 4 warrant or 1o make an order extending the
time for giving notice of an interceplion or surreptitious eniry, the
Judge shall scal in a packet

{a) the original of all the confidential material; and

{f) the copy of any material on which information huas heen
obscured.

(2) The sealed packet shall be kept in the custody of the court
in a place, specificd by the judge. 10 which the public has no
ACCESS,

171. The applicant may keep a copy of all the materials
contained in the scaled packer.

bt
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172, No one shall open or remove the contents of a sealed
packet except as directed by a judge.

173. A judge may have the sealed packet opened and may ex-
amine the contents in dealing with any application if the judge
considers it necessary 1o do so in order to determinc the
application.

174, A judge may dircct that the sealed packet be opened and
the contents removed to have a transcript prepared of any oral
record contained in the packet,

CHAPTER V
INTERCEPTING AND ENTERING

175. Where the interception of a private communication is au-
thorized under a warrant, the communication may be intercepted
by

{@) a federally designated person, if the application for the

warrant was made by a federally designated applicant;

{(h) a provincially designated person, if the application for the

warrani was made by a provincially designated applicant; or

(¢) a person who is a party to the communication.

176. Where, as a tesult of an entry to install, service or re-
move a surveillance device, property 15 damaged, the government
or agency whose servant or agent caused the damage shall take
prompi and reasonable steps to repair it and, after notice of the
entry is given, compensate the owner of the property for any
unrepaired damage.
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CHAPTER V1
NOTIFICATION OF INTERCEPTION
AND SURREPTITIOUS ENTRY

DIVISION 1
GIVING NOTICE

177. The Solicitor General of Canada or the provincial minis-
ter on whose behall an application for a warrant was made shall
notify in writing

(a) any person who was the object of an interception made

pursuant to the warrant unless the person has already been

given nofice of an intention to tender evidence of the intercep-
tion; and

(h) any person whose place was entered surreptitiously

pursuant to the warrant.

178. The nolice shall be given within nincty days after the
WArTant expires.

179. (1) A notice of an interception shall disclose the date of
the interception, and shall be accompanied by a copy of the
SWATTANL.

{2} A notice of a surreptitious entry shall disclose the place
that was cntered and the date of the entry, and shall be accompa-
nied by a copy of the warrant.

180, (1) Service of the notice shall be made and proof of its
service shail be given in accordance with such regulations as the
Governor in Council may make for the purpose.

(2) Where the notice cannot be served, a peace officer with
knowledge of the facts shall provide the court with an affidavit set-
ting out the reason why the notice was not served and the efforts
that were made to locate the person.
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DIVISION 11
APPLICATION TO EXTEND TIME FOR NOTICE

181. (1Y A judge who, on application, is satisfied that
(a} the investigation of the crime to which a warrant relates,
or a subsequent investigation of another crime referred to in
subparagraph 133(1}a)(1) commenced as a result of the earlier
investigation, 1s continuing, and :
{h) it would be in the best interests of the administration of
justice
may order that the time for giving notice of an interception or
surreplitious entry be extended.

(2) A judge may grant more than one extension of time as
long as the 10tal extra time granted does not exceed three years.

182. An application for extension may be made by the Solic-
itor General of Canada or the provincial minister who is required
to give notice of the interception or surreptitious entry.

183. (1) The application shall be made to a judge unilaterally,
in person and in private, orally or in writing, before the ninety-day
period or an extension of that period ends and shatl be supporied
by an affidavit of a peace officer.

(2) The affidavit shall disclose

(@) the facts relied on to justify the granting of an extension;
and

(k) a list of any previous applications for extensions in respect
of the same warrant indicating the date each previous applica-
tion was made, the name of the judge who heard each applica-
tion and whether each application was withdrawn, refused or
granted.

CHAPTER VII
APPLICATION FOR DETAILS
OF INTERCEPTION

184. An accused who discovers that a private communication
to which the accused was & party has been intercepted by means of
a surveillance device may apply in writing to a judge on two clear
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days’ notice to the prosecutor for an order requiring the prosceutor
to disclose details of the intercepted private communication.

185. (1) The application shall disclose

(ay the applicant’s name;

(h) the date and place the application is made;
(¢) the crime with which the applicant is charged;
(dy the nature of the order requested; and

(e) the reasons for requesting the order.

(2) The application shall be supported by an affidavit.

186. A notice setting out the time, date and place the applica-
tion is to be heard shall be served, together with the application
and the supporting affidavit, on the prosecutor.

187. A judge to whom an application is made may receive
evidence, including evidence by affidavit.

188. {1) Where an affidavit is to be tendered as evidence. the
affidavit shall be served, within a reasonable time before the
application is 1o be heard, on the prosecutor.

(2y Where affidavit evidence is received, the deponent may be
guestioned on the affidavit.

189. The evidence of any person shall be on oath.

190. {1} Any oral evidence heard by the judge shall be
recorded verbatim, either in writing or by electronic means.

(2) The record of oral evidence shall be identified as to time,
date and contents.

(3) Any transcription of the record of oral evidence shall be

certified as to time, date and accuracy.

191, A judge who, on application, is satisfied that details of
an intercepted private communication arc relevant to the crime
with which the applicant is charged and are necessary for the
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applicant to make full answer and defence may order the prosecu-
tor to disclose such details as can be ascertained by due diligence.

192. The order shall be in writing, in the prescribed form and
signed by the judge who issues it

193. The order shall disclose

(¢) the applicant’s name;

(h) the crime with which the applicant is charged;
(¢) the decision of the judge;

(d) the date and place of issuance: and

{e) the name and jurisdiction of the judge.

CHAPTER VI1II
PROCEDURE FOR TENDERING EVIDENCE
AND OBTAINING ADDITIONAL INFORMATION

DIVISION T
NOTICE OF INTENT TO TENDER EVIDENCE

194, (1) A prosecutor who intends to tender evidence of a
private communication that was intercepted by means of a surveil-
lance device shall give the accused reasonable notice of that
intention.

{2) The notice shall contain

{a@) a transcript of any private communication that will be ten-
dered in the form of a recording, or a statement giving full
particulars of any private communication that will be tendered
by a witness;

{h) the time, date and place of the private communication and
the names of all parties to it, if known; and

{c) if the private communication was intercepted pursuanl (0 a
warrant, a copy of the warrant and any material relating to an
application to issue, renew or amend the warrant,
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DIVISION II
APPLICATION FOR FURTHER PARTICULARS

195. An accused who has received notice of the prosecutor’s
intention to tender evidence of an intercepted private communica-
tion may apply in writing to a judge on two clear days® notice to
the prosecutor for [urther particulars of the private communication,

196. A judge who, on application, is satisfied that further
particulars are necessary for the accused to make full answer and
defence may order that further particulars be given.

197. Sections 185 to 190, 192 and 193 apply to this
application.

DIVISION II1
APPLICATION TO REVEAL
OBRSCURED INFORMATION

198. An accused who has received notice of the prosecutor’s
intention to tender evidence of an intercepted privale communica-
tion may apply in writing for an order to reveal information
obscured in the material that accompanied the notice.

199, The application shall be made in person to a judge on
two clear days’ notice to the prosccutor.

200, On hearing the application, the judge shall examine the
material contained in the scaled packet in the presence of the
accused and the prosecutor without allowing the accused (o
examine it.

201, A judge who, on application, is satisfied that infoermation
that has been obscured in any material given to the accused relat-
ing to the warrant is necessary for the accused to make full answer
and defence may order that the information be revealed to the
accused.

301



Addditional
procedures

Appeal

Affidavit
evidence

Starus of
applicant

Absence of
original warrant

Preparation of
repert

302

202. Sections 185 to 190, 192 and 193 apply to this applica-
tion.

203. The judge’s decision may be appealed (0 a judge of the
court of appeal.

CHAPTER IX
EVIDENTIARY RULES

204, Evidence of the following matters may be tendered by
affidavil:

{¢) the times when and the places at which a private commu-

nication was inlercepted;

(hy the means by which a private communication was

intercepted;

(¢) the history of the custody of any rccording of an

intercepted private communication; and

() service of a notice of intention to tender evidence.,

205, The recital in a warrant that a person is a designaled
agent or a designated peace officer is, in the absence ol evidence
to the contrary, proof of that fact.

206. In any proceeding in which il 15 material for a court o
be satistied that an inlerception of a private communication was
authorized by a warrant issued on application made by telephone
or other means of telecommunicaton, the absence of the original
warranl is, in the absence of evidence to the contrary, proof that
the interception was not authorized by a warrant.

CHAPTER X
ANNUAL REPORT

207. (1) The Solicitor General of Canada and each provincial
minister shall, as soon as possible after the end of cach year, pre-
parc a report on the clectronic surveillance activity conducted on
each of their behalf during the ycar.
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(2} The Solicitor General of Canada shall have the report laid

before Parliament without delay.

(3) Each provincial minister shall publish the report or other-

wise make il available to the public without delay.

208. The annual reporls shall set out

(a) the number of applications for warrants, renewals and
amendments, listed scparately;
(#) the number of warrants, renewals and amendments that
were issued, refused or issued with judicially-imposed
conditions;
{¢) the number of persons identified in warranls who were
prosecuted by the Attorney General of Canada or of the prov-
ince, as a resull of interceptions made under warrants, for
{1} a crime specified in the warrant,
(ii) a crime referred to in subparagraph 133(1)(a)i) that
was not specified in the warrant, and
(iii} a crime other than a crime referred (o in subparagraph
133(IHa)i);
(cfy the number of persons not identified in warranls who, be-
cause of information obtained from intercepted privaie com-
munications made under warrants, were prosecuted by the
Attorney General ol Canada or of the province for
(i) a crime specified in a warrant,
(ii) a crime referred to in subparagraph 133(1}a)(i) that
was not specified in a4 warrant, and
{iii} a crime other than a crime referred to in subparagraph
13301 Wiy
(¢} the average period for which warrants and renewals were
issued;
() the number of warrants that, when renewed, were valid for
periods of
(i} sixty to one hundred and nineteen days,
(ii) one hundred and twenty (o one hundred and seventy-
nine days,
(iiiy one hundred and eighty 1 two hundred and thirty-nine
days, and
(iv) two hundred and forty days or more;
(g) the erimes specified in warrants and the number of
warrants, renewals and amendments issued for each crime;
(/1) a description of all classes of places specified in warrants
and the number of warrants issued for each class of place;
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(7y a general description of the means of interception speciticd
in warrants;

{(f3 the number of persons arrested because of information
obtained from a private communication intercepted under a
warrant;

(k) the number of notices of interception of private communi-
cations or of surreptitious entry given;

(I} the number of criminal proceedings. commenged by the
Attorney General of Canada, or of the province, in which pri-
vate communications intercepted under a warrant were ten-
dered as evidence and the number of thosc proccedings where
the accused was convicted;

{m) the number of investigations in which information ob-
tained from a private communication intereepted under a war-
rant was used, although the privaic communication was not
adduced in evidence in criminal proceedings:

{n) the number of prosccutions commenced against officers or
servants of Her Majesty for crimes under section 60 {intercep-
tion of private communications), 67 (entry to install instru-
ment) or 68 {disclosure of private communications) of the
proposed Criminal Code (LRC); and

(¢) a general assessment of the impaortance of the interception
of privale communications for the investigation, prevention
and prosecution of crimes in Canada or the province,
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PART SIX
DISPOSITION OF SEIZED THINGS

CHAPTER 1
INTERPRETATION

209. (1) This Part applies to anything seized under Part Two
(Search and Seizure} as an object of seizure or seized under Part
Three (Obtaining Forensic Evidence) as an object of seizure that
was removed from inside a person’s body.

(2} If a claim of privilege is made in respect of the seized
thing or information contained in it. the seized thing shall be dealt
with in accordance with Part Seven (Privifege in Relation to Seized
Things).

CHAPTER II
DUTIES OF PEACE OFFICER ON SEIZURE

DIVISION 1
INVENTORY OF SEIZED THINGS

210. (1) A peace officer shall, at the time of seizure or as
soon as practicable afler the seizure,

(@) prepare and sign an inventory of any seized things that
describes them with reasonabie particularity; and

{b) offer to provide a copy of the inventory to any person who
was in apparent possession of the seized things at the time of
the seizure, and shall, at the person’s request, provide a copy
of the inventory.

(2) It a copy of information contained in a seized thing is
taken by a peace officer, the inventory shall indicate that fact.

(3) If no one was in apparent possession of the seized things,

the peace officer may post a copy of the inventory where the
seizure was made.
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(4) A peace officer who seizes anything shall, where practica-
ble, offer to provide a copy of the inventory to any other person
whe the officer believes has an ownership or a possessory interest
in the seized thing and shall, at the person’s request, provide a
copy of the inventory,

DIVISION II
RETURN OF SEIZED THINGS
BY PEACE OFFICER

211. (1) A peace officer may, before a post-seizure report is
given to a justice, return a seized thing to the person wha is be-
lieved to be lawfully entitled to possession if, to the knowledge of
the peace officer, there is no dispute as to possession and the thing
is no lenger required for investigation or use in any proceeding.

(2) The officer shall get a receipt for anything returned.

DIVISION IIL
POST-SEIZURE REPORT

212, (1) A peace officer shall preparc a post-seizure report
for anything that was seized and not returned.

(2} The post seizure report shall disclose
(a) the time and place of seizure;

(b) the name of the officer who made the scizure and the
name of the police force or other organization that the officer
acted for when making the seizure;

{c) the name of any person who was given a copy of the
inventory;

() where anything not referred to in a search warrant was
seized in the course of executing the warrant, or where any-
thing was seized without a warrant, the reasons for seizing it;

{¢) the names of any persons who, to the officer’s knowledge,
may have an ownership or a possessory interest in anything
seized; and

() where the search was carried out pursuant to a warrant
issued for more than one object of seizure, and not all of the
objects of seizure were searched for, the reasons why a search
was not carried out for each object of seizure.
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(3y The peace officer shall attach o the report the inventory
of seized things and the receipt for anything that was returned.

213, (1) A post-seizure report shall be given, as soon as prac-
ticable after the seizure, to 4 justice in the judicial district in which
the seizure was made.

(2) The justice who receives the post-seizure report shall have
it filed with the clerk of the court for the judicial district in which
the seizure was made.

CHAPTER III
CUSTODY AND DISPOSAL OF SEIZED THINGS

DIVISION I
sENERAL PROVYISIONS DEALING WITH ORDERS

1. Making an Application

214, An application for an order shall be made in writing to a
justice in the judicial district in which the post-seizure report was
filed, the thing is in custody or a charge in relation to which the
thing is being held was laid.

215. (1) An application shall disclose

{ez) the applicant’s name;

{b) the date and place the application is made;

{c) the crime under investigation or charged;

(d} a description of the seized thing that is the subject of the
application;

(¢) the date the seizure was made;

() the name of the custodian;

(¢) the nature of the order requested;

(M the reasons for requesting the order; and

(i) any additional information required by this Part for the
application.

{2) The application shall be supported by an affidavit.
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216. A notice setting out the time, date and place the applica-
tion is to be heard shall be served, together with the application
and the supporting affidavit, on all partics to whom notice is
required 1o be given.

217, If an application is broughl in a judicial district other
than the judicial district in which the post-seizure report is filed,
the clerk of the court for the judicial district in which the post-
seizure report is filed shall, on the written request of the applicant,
have the post-seizure report and all accompanying malerial
transferred 1o the clerk of the court for the judicial district in which
the application is to be heard,

2. The Hearing

218. A justice 1o whom an application is made or who is au-
thorized to make an order without an application being made may,
in detcrmining whether to make an order,

(a) compel the attendance of, and question. the custodian;

{b) examine a seized thing or require it to be produced for

examination; and

(¢) receive evidence, including evidence by affidavit.

219. (1} Where an affidavit is to be tendered as evidence. the
affidavit shall be served, within a reasonable time before the appli-
cation is to bc heard, on all parties who received notice of the
application,

(2} Where affidavit cvidence is received, the deponent may be
questioned on the affidavit.

220. The evidence of any person shall be on oath.

221. (1) Any oral evidence heard by the justice shall be re-
corded verbatim, either in writing or by electronic means.

{2} The record of oral evidence shall be identified as lo time,
date and contents.

(3) Any transcription of the record of oral evidence shall be
certified as 1o time, date and accuracy.



3. Issuance of Order

Form of order 222. An order shall be in writing, in the prescribed form and
signed by the justice who issues if,

Contents of order 223, An order shall disclose
(@) the applicant’s name if the order is made on application:
(by the crime under investigation or charged; '
{¢) a description of the seized thing that is the subject of the
order;
() the date the seizure was made;
{¢) the name of the custodian;
(A the decision of the justice and any conditions imposed;
{g) the date and place of issuance;
(R the name and jurisdiction of the justice; and
(/) any additional information required by this Part for the

order.
4. Filing
Filing 224. (1) The justice shall, as soon as practicable after the
application. hearing, have the following filed with the ¢lerk of the court for the

evidence, order judicial district in which the post-seizure report was filed:

{a) the notice of the application;

{h) the application;

{¢) the record of any oral evidence heard by the justice or its
transcription;

{d) any other evidence received by the justice:; and

{¢) if an order is issued, the original of the order.

Return of (2) If the post-seizure report and any accompanying material

material were transferred for a hearing from the judicial district in which
they were filed. the justice shall have them returned after the
hearing.

5. Changing Place of Application

Order changing 225. (1} Where an application is filed and notice given, the
place of justice before whotn the application is to be brought may, on sep-
application arate application, order that the application be transferred to and

heard, or that a new application be made, in another judicial
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district it the justice is satisfied that it would be in the best inter-
ests ol juslice, having regard to the interest of the witnesses and
the parlies.

(2) The justice may order that the application be transferred to
or that a new application be made in the judicial district in which
the post-seizure report was filed, the thing is in custody or the
charge in relation to which the thing is being held was laid.

226. An application for change of place may be made by any
person who received notice of the application for which a change
of place is requested.

227. The application shall be made on three clear dayy’
notice to

{(er) the person who made the application for which a change
of place is requested; and
(h) anyone else who received notice of that application.

228, In addition e disclosing the information required by
paragraphs 215(1)«) to (h), the application shall disclose the rea-
sons for believing that a change of place lor the application would
be in the best interests of justice, having regard to the interest of
the wilnesses and the parties.

229, A justice who orders that an application be transferred to
or made in another judicial district shall have the file transferred to
the clerk of the court for that judicial district.

DIVISION II
PRESERVATION AND SAFEGUARDING

230. A peace officer who seizes anything and docs not relum
it shall act as its custodian by taking steps to ensure its preservi-
tion and safeguarding,

231, The custodian may entrust a seized thing to any person,
including a person from whom it was seized, on such reasonable
conditions as are consistent with its preservation and saleguarding.
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232. A justice may, on application, make an order [or the
preservation and safeguarding of a seized thing, including an order
substituting or adding custodians,

233. An application may be made by a peace officer. the ac-
cused, the prosecutor or any person who claims an ownership or a
possessory interest in a seized thing.

234, The applicant shall give three clear days® notice w any
person who, to the knowledge of the applicant. may have an own-
ership or a possessory interest in the seized thing and to any other
person named by the justice hearing the application.

235, In addition to disclosing the information required by
paragraphs 2 15(1}a) to (%), the application shall disclosc

(¢y whether the applicant is a peace officer, the accused, the

prosecutor or a person who claims an ownership or a posses-

sory interest in the seized thing; and

(hy il the applicant is a person who claims an ownership or a
possessory interest in the scized thing, the nature of thal nter-
est.

236. (i) A justice who receives a post-seizure report may,
without an application being made, make an order for the preserva-
tion and safeguarding of a scized thing that is the subject of the
report, including an order substituting or adding custodians.

(2} A justice who is considering making the order without an
application being made shall give three clear days’ notice of a
hearing to determine the issue Lo the prosecutor and 1o any person
who. to the justice’s knowledge, may have an ownership or a
possessory interest in the seized thing.

237, In addition to disclosing the intormation required by
paragraphs 223(«) to (#). the order shall disclose the name of any
added or substituted custodian.
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DIVISION i1
TESTING OR EXAMINATION

238. A peace officer may have a seized thing examined,
tested or analyzed, and the custodian shall release it for that
purpase.

239, A justice who, on application, is satisfied that it is nec-
essary to do so to enable the accused to make full answer and de-
fence may order that a seized thing be released lor examination,
testing or analysis, subject to any conditions that the justice
considers necessary to preserve and safeguard it.

240. The application may bc made by an accused on three
clear days’ notice to the prosecutor.

DIVISION IV
ACCESS TO SEIZED THINGS

241. (1) A person who has an interest in a seized thing may
ask the custodian for permission to examine it at the place of
custody.

(2) A custodian who believes
(@) that the person has an interest in the seized thing, and
(&) that giving permission would not frustrate an ongoing po-
lice investigation, pose a risk to anyone’s safety, interfere with
an ownership or a possessory interest in the seized thing or
jeopardize its preservation and safeguarding
may give permission, subject to any conditions that the custodian
considers necessary to preserve and sufeguard the seized thing.

242, (1) A person who has an intercst in information con-
tained in a seized thing thal is capable of being reproduced may
ask the custodian to provide copies of the information.

(2) A custodian who

(¢2) believes that the person has an interest in the information.

(5) believes that providing copies would not frustrate an onge-
ing police investigation, pose a risk to anyone’s safety,
interfere with an ownership or a possessory interest in the
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scized hing or jeopardize its preservation and safeguarding,
and
(¢} is able 10 provide copies of the information

may provide the copies on payment of a prescribed fee.

243. (1) A justice who, an application, is satistied that a per-
son should be given permission to examine a seized thing, or that
a person should be provided with copies, may make an order
requiring the custodian to permit the applicant to examine the
seized thing or to provide copies of the information, subject to any
conditions that the justice considers necessary to preserve and safe-
guard the seized thing,

{2} A justice who, on application, is satisfied that the fee fixed
for copies would result in financial hardship 1o the applicant or
would be inequitable in the circumstances may make an order
dispensing with the fee.

244. An application may be made by any person who has
been refused permission to examine a seized thing, who has been
denied copies of information contained in a seized thing or who
has been allowed copies but for whom payment of the fee would
result in financial hardship or would be inequitable.

245. An application shall be made on three clear days’ notice
to the prosecutor.

246, In addition to disclosing the information required by
paragraphs 215{1¥a&) to (h), the application shall disclose the
nature of the applicant’s interest in the seized thing.

DIVISION V
RELEASE OR SALE OF PERISHABLE THINGS

247, A justice who is satisfied that a seized thing is perish-
able or likely to depreciate rapidly in value may, on application,
order that it be

(&) released, with or without conditions, 1o its lawful posses-

sor if there is no dispule as to the right to possession; or

(k) sold on such conditions as the justice directs if there is a

dispute as to the right to possession.

313



Applicant

Notice by
applicant

Additional
contents of
application

Order without
application

Notice by justice

Proceeds of sale

314

248. An application may be made by a peace officer, the
accused, the prosecutor or any person who claims an ownership or
a possessory interest in anything seized.

249. An applicant shall give onc clear day’s notice to any
person who, to the knowledge of the applicant, may have an
ownership or a possessory interest in the seized thing and (o any
ather person named by the justice hearing the application.

250. In addition to disclosing the information required by
paragraphs 215(1){a) to (4), the application shall disclose

{«} whether the applicant is a peace officer, the accused, the
prosecutor or a person who claims an ownership or a4 posses-
sory intercst in the seized thing; and

(b} if the applicant is a person who claims an ownership or a
posscssory interest in the scized thing, the nature of that
interest,

251, (1} A justice who receives a post-seizure report and who
is satisfied that a seized thing is perishable or likely to depreciate
rapidly in value may, without an application being made, order that
it be

(ay teleased, with or without conditions, to its lawlul posses-

sor if there is no dispute as 1o the right 1o possession: or

(h) sold on such conditions as the justice directs if there is a

dispute as 10 the right to possession.

(2} A justice who is considering making the order without an
application being made shall give one clear day’s notice of a hear-
ing to determine the issue to the prosecutor and to any person who,
to the justice’s knowledge. may have an ownership or a possessory
interest in the seized thing.

252, Where a seized thing has been sold, the custodian shall
deposit the procecds of the sale in an interest-bearing account on
such conditions as the justice directs.
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DIVISION VI
REMOVING DANGERQOUS THINGS

253. A peace officer who believes that a seized thing poscs a
serious danger 1o public health or safety shall, as soon as practica-
ble, remove it or have it removed 10 a place of safety,

254. A justice who, on application, is satisfied that a seized
thing poses a serious danger to public health or salely. may order
that it be destroyed or otherwise disposed of, subject to any condi-
tiens that the justice considers necessary to eliminate or alleviate
the danger.

255, An application may be made by a peace oflicer on rca-
sonable nolice to any person who the peace officer believes may
have an interest in the seized thing and to any person named by the
justice hearing the application.

256. (1) A report confirming that the order was carried out
and explaining how the seized thing was destroyed or otherwise
disposed of shall be prepared and given as soon as practicable to a
justice in the judicial district in which the order was issved.

{2} The justice shall have the report filed with the clerk of the
court for the judicial district in which the post-seizure report was
filed.

DIVISION VII
DESTROYING THINGS POSING IMMINENT
AND SERIOUS DANGER

257. A peace officer who believes on reasonable grounds that
a seized thing poses an imminent and serious danger Lo public
health or safety may destroy or otherwise dispose of it.

258. After the thing is destroyed or otherwise disposed of, the
peace officer shall

() notify the person from whom the thing was seized and any

other persen who the peace officer believes has an ownership

or a possessory interest in it; and
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(h) prepare a report describing the scized thing and explaining
why and how it was disposed of.

259, (1) The report shall be given, as soon as practicable, to
a justice in the judicial district in which the post-seizure report was
filed.

(2) The report shall be filed with the post-seizure report.

DIVISION V111
RESTORATION ORDERS

260. A justice shall, on application. order that a seized thing
or the proceeds of its sale be restored 1o the applicant if the justice
is satisfied that

{a) there is no disputc as to the right to possession of the

thing or the proceeds:

{h) possession by the applicant would be lawful;

{¢) the thing or the proceeds are not subject by statute 10

forfeiture; and

{d) it is not necessary for the thing or the proceeds to be kept

in custody for investigation or use in any proceeding.

261. An application may be made by any person claiming an
ownership or a pessessory interest in the seized thing or in the
proceeds of its sale.

262, The applicant shall give eight clear days’ notice to the
prosecutor, the accused, any person who, to the applicant’s knowl-
edge, may have an ownership or a possessory interest in the seized
thing and any other person named by the justicc.

263, In addition to disclosing the information required by
paragraphs 215(1)}a) to (k). the application shall disclose the
nature of the applicant’s interest in the scized thing.

264. A justice may, as a condition to making a restoration
order, requirc the applicant to return the seized thing when re-
quired by the court, and may impose any other conditions that the
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Jjustice considers necessary to preserve and safeguard it for investi-
gation or use in any proceeding.

265. A restoration order does not affect an ownership or a
possessory interest in a seized thing or in the proceeds of its sale.

DIVISION IX .
REPRODUCTION OF SEIZED THINGS

266. (1) A peace officer may have a photograph taken of a
seized thing.

(2y The photograph, when accompanied by a certificate de-
scribed in subsection 268(1}, is admissible in evidence lor the pur-
pose of identifying the seized thing and has, in the absence of
evidence to the contrary, the same probative force for the purpose
of identification as the seized thing.

267, (10 A peace officer may have a copy made of any infor-
mation that is contained in a seized thing.

{2y The copy of the information, when accompanied by a cer-
tificate described in subsection 268(1). is admissible in evidence
and has, in the absence of evidence to the contrary, the same
probative force as the information.

268. (1) A certificate of a person stating that

(ay Lthe person made a copy or took a photograph under the

authority of this Division,

(h) the person is a peace otficer or made the copy or took the

photograph under the direction of a peace officer, and

(¢} the copy or photograph is a true copy or pholograph
is admissible in evidence and, in the absence of evidence to the
contrary, is proof of the statements contained in the certificate
without proof of the signature of the person appearing to have
signed the certificate.

{2) An affidavit of a peace officer stating that

{a) the peace officer has scized a thing and has had custody of
it from the time of scizure until a copy was made of the infor-
mation contained in it or 4 photograph was taken of i1, and

7
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(b} the thing or the information was not altercd in any way
belore the copy was made or the pholograph was taken

is admissible in cvidence and, in the absence of cvidence 1o the
contrary, is proot of the statements contained in the affidavit with-
out proof of the signature or official character of the person
appearing Lo have signed it

(3) The court may require the person appeuaring (© have signed
a certificatc or an affidavit 1o attend before it for cxaminalion or
cross-examination about the statements contained in the certificale
or the affidavit.

269. Unless the court orders otherwise. no copy, photograph,
certificate or alfidavit shall be received in cvidence unless the
prosecutor has, before the proceeding, given a copy of it, and
reasonable notice of intention to produce it, to the accused.

DIVISION X
TERMINATION OF CUSTODY AND DISPOSITION

1. Period of Authorized Custody

270. A seized thing or the proceeds of its sale may be held in
custody for ninety days after scizure.

271. The seized thing or the proceeds may be held for a
lenger period if
(@) within nincty days alter seizure
(1) proceedings have begun in which the seized thing may
be required as evidence or in which the thing or the
proceeds arc subject by statute to forfeiture, or
(i1} an application tor extension of the period of custody
has been made; or
() before an extended period of custody cnds. proceedings
have begun or another application for extension has bheen
made.

272, The seized thing or the proceeds may be held in custody
for a period no longer than thirty days afler the end of all proceed-
ings in respect of which the thing or the proceeds were detained.
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2. Application for Extension of Custody

273, (1) A justice who, on application by the proseculor, is
satisficd that a seized thing or the proceeds of its sale are required
to be kept in custody because of the complex nature of the inves-
tigation may order that the period of custody bc extended for
further periods not exceeding ninety days each,

(2} A justice who, on application by a person with an interest
in a scized thing, is satistied that the seized thing is required to be
kept in custody to preserve it as evidence may order that the period
of custody be extended for lurther periods not exceeding ninety
days each,

274. The applicant shall give three clear days™ notice 1o any
person who, to the applicant’s knowledge. may have an ownership
or a possessory interest in the seized thing or the proceeds of its
sale, to the prosecutor and to any other person named by the
Justice.

3. Return of Seized Things

275, 'The prosecutor may have a seized thing or the procecds
of its sale returned to the person who is belicved 1o be lawfully
entitled 1o possession if

{w) the period of authorized custody has expired or the seized

thing or the proceeds are no longer needed;

(h) to the knowledge of the prosecutor, there is no dispute as

to the right to possession; and

(¢} the seized thing or the proceeds are not subject by statute

to forfeiture.

276. A prosccutor who intends to have a seized thing or the
proceeds of its sale returned shall notify the custodian in writing
and shall file & copy of the notice with the clerk of the court for
the judicial disteict in which the post-setzure report is tiled.

277. The custodian shall return the seized thing or the
proceeds of its sale as soon as practicable after receiving the
notice.

319
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4. Disposition Order

278. If the prosecutor does not have a seized thing or the pro-
ceeds of its sale returned when the period of authorized custody
has expired or the seized thing or the proceeds are no longer
needed, the prosecutor shall apply as soon as practicable for an
order to dispose of the seized thing or the proceeds.

279. The prosceutor shall give cight clear days’ notice to the
custodian, the accused, any person who, to the prosecutor’s knowl-
edge, may have an ownership or a possessory interest in the seized
thing or the proceeds and to any other person named by the justice.

280. In addition to disclosing the information required by
paragraphs 215(1)(a) to (1), the application shall disclose

(¢} whether the period of authorized custody has expired or

the seized thing or the proceeds are no longer needed;

(k) if the period of authorized custody has expired, the date on
which it expired; and

(¢} whether the thing or the proceeds are subject by stalute to
forfeiture.

281, The justice shall order that the thing or the proceeds be

(a) returned to the lawtul possessor if there is no dispute as to
the right to posscssion;
{h) returned 10 the person from whom it was seized it posses-
sion by that person is lawful and if there is a dispute as to the
right to possession but no civil proceedings in respect of any
possessory interest in the thing or the proceeds have been
commenced;
() transferred to the custody of any court in which there are
pending civil proceedings in respect of any possessory interest
in the thing or the proceeds; or
(d) forfeited 10 Her Majesty, to be disposed of as the Attorney
General directs, if
(1) there is no person known or claiming to be the lawful
OWNer or POSSEssor,
(i) possession by the person from whom it was seized is
unlawful and if there is a dispute as to the right to posses-
sion but no civil proceedings in respect of any possessory
interest in the thing or the proceeds have been commenced,
(iii) the thing or the proceeds are subject by statute to
forfeiture, or



Things of
negligible value

Right to appeal

Custody after
order or pending
appeal

(iv) the lawful owner or possessor cannot be found.

282, It the seized thing is of negligible value, the justice may
order that it be destroyed or otherwise disposed of.

CHAPTER 1V
APPEALS

283. Any person aggrieved by a decision under section 232
(preservation and safeguarding), subsection 236(1) (preservation
and safeguarding), 243(1) (access, copies) or (2) (dispensing with
tee), section 254 (dangerous things) or 260 (restoration) or para-
graph 281() (forfeiture) respecting anything seized or the proceeds
of its sale may appeal the decision to an appeal court within thirty
days after the date of the decision.

284. A seized thing or the proceeds of its sale shall not be
disposed of until 30 days after an order is made pursuant to a pro-
vision referred to in section 283 or pending an appeal of any such
order unless all aggrieved persons waive their right of appeal in
writing or unless the thing seized poses an imminent and serious
danger to public health or safety.
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PART SEVEN

PRIVILEGE IN RELATION
TO SEIZED THINGS

CHAPTER I
INTERPRETATION

285. This Part applies to anything seized under Part Two
(Search and Seizure) as an object of scizure where a claim of priv-
ilege is made in respect of the seized thing or information
contained in it

CHAPTER I
DUTIES OF PEACE OFFICER ON SEIZURE

286. Sections 210 (inventory of seized things), 212 (prepara-
tion of post-scizure report) and 213 (return of post-seizure report)
apply to the seizure of a thing that is the subject of a claim of
privilege.

CHAPTER 111
APPLICATION TO DETERMINE ISSUE
OF PRIVILEGE

DIVISION I
MAKING AN APPLICATION

287, A prosecutor or a person who claims to have a privilege
in respect ol a scized thing or information contained in it may
apply to have the issuc of whether a privilege exists determined.

288, The application shall be made in writing within Tourteen
days after the date of scizure to a judge in the judicial district in
which the post-seizure report was filed, the thing is in custody or a
charge in relation to which the thing is being held was laid.
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289. (1) The application shall disclose

{a) the applicant’s name;

{b) the date and place the application is made;

{c}y the crime under investigation or charged;

(d) a description of the seized thing thar is the subject of the
application;

(e) the date the seizure was made;

(Y the name of the custodian; and

{g} the grounds in suppon of the application,

{2y The application shall be supported by an affidavit.

290. (1) Five clear days™ notice of the application shall be
given to the custodian and

(@) to the prasecutor, if the applicant is the person who claims
to have a privilege; or

(b} to the person who claims to have a privilege, if the
applicant is the prosecutor.

{2y The notice shall set out the time, date and place the appli-
cation is to be heard and shall be served together with the applica-
tion and the supporting affidavii.

291. (1) The custodian, on receiving notice of an application.
shall produce the sealed package referred to in paragraph 53(2)(5)
(claim of privilege during search) or the information contained in
the seized thing on the date and at the time specified in the notice.

(2) Where it is impracticable to produce the scaled package or
the information contained in the seized thing, the custodian shall
request a judge in the judicial district in which the seizure was
made to give directions as to the steps that should be taken to
enable the thing or the information to be examined.

292. Sections 217 (wransferring file for hearing) and 225 to
229 (changing place of application) apply to an application made
under this Divisien,
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DIVISION 11
HEARING THE APPLICATION

293. A judge shali, on application, determine whether privi-
lege exists in respect of a seized thing or information contained in
it and shall hold a hearing in private for that purpose and
determine the issue within thirty days after the date of seizure.

294. At the hearing the judge may
{a) compel the attendance of, and question, the custodian;
{h) receive evidence, including evidence by affidavit: and

(¢} if the judge considers it necessary to do so 1o determine
whether privilege exists, examine the thing or the information
or require it to be produced for examination,

295. Sections 219 1o 221 {evidence al hearing) and 224
{filing) apply to a hearing held under this Division.

296. The judge shall give reasons for the decision that contain
sufticient information to indicate the basis of the decision without
disclosing details of the thing or information in respect of which
the privilege is claimed.

297. (1) A judge who determines that a privilege exists shall
order that

{a) the thing be resealed and delivered by the custodian to the
person from whom it was seized; or

(h) control of the thing be delivered by the cuslodian 1o the
person from whom it was scized, and, until delivery, such
steps as the judge directs be taken to ensure that the thing or
the information contained in it is not examined or interfered
with.

(2) A judge who determines that no privilege exists shall
order the custodian to deliver the thing or control of the thing to
the peace officer who seized it or to some other person named by
the prosecutor, subject to any conditions that the judge considers
necessary, and the thing shall be dealt with in accordance with
Chapters 11T and IV of Part Six (Disposition of Seized Things}.
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298. (1) The order shall be in writing, in the prescribed [orm
and signed by the judge who issues it.

(2) The order shall disclose

{ar) the applicant’s name;

(b the crime under investigation or charged;

(¢) a description of the seized thing that is the subject of the

order;

() the date the seizure was made;

(¢} the name of the custodian;

(f1 the decision of the judge and any conditions imposed;

(g} the date and place of issuance: and

(k) the name and jurisdiction of the judge.

299, Where a seized thing or information contained in ir is
determined 1o be privileged, it remains privileged and inadmissible
in evidence unless the person who has the privilege consents to its
admission in evidence or the privilege is otherwise lost,

DIVISION III
DISPOSITION IF NO APPLICATION MADE

300. (1) If the custodian of a scized thing that is the subject
of a claim of privilege has not received notice of an application to
determine whether a privilege exists within fourteen days after the
date of seizurc, the custodian shall deliver the thing or control of
the thing to the peace officer who scized it

(2) The seized thing shall be dealt with in accordance with
Chapters [II and 1V of Part Six (Disposition of Sefzed Things).

CHAPTER 1V
EXAMINING INFORMATION CLAIMED
TO BE PRIVILEGED

301. A person who claims to have a privilege in respect of a
scized thing or information contained in it may apply for an order
permitting the applicant to examine the thing or the information
and to make a copy of it.
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302. The application shall be made in writing, unilaterally and
in private to a judge in the judicial district in which the post-
seizure report was filed, the thing is in custody or a charge in
relation (o which the thing is being held was laid.

303. (1) The application shall disclose

(ay the applicant’s name;

(b} the date and place the application is made;

{¢) the crime under investigation or charged;

(d} a description of the seized thing that is the subject of the
application;

(¢) the date the seizure was made;

{/} the name of the custodian;

(g} the nature of the order requested; and

(A} the reasons for requesting the order.

(2) The application shall be supported by an alfidavit.

304. Scction 217 (transferring file for hearing) applies to an
application made under this Chapter.

305. (1} In determining the issuc. the judge may

(a) compel the attendance of, and question, the custodian;
(/) question the applicant;

(¢) receive evidence, including evidence by affidavit; and

(d) if the judge considers it necessary, examine the thing or
the information or require it to be produced [or examination.

{2) Where affidavit evidence is reccived, the deponent may he
questioned on the allidavit.

306, Sections 220 {evidence on oath), 221 (record ot oral
evidence) and 224 (filing} apply to a hearing held under this Chap-
ter.

307. A judge may, on application, make an order permitting
the applicant, in the presence of the custodian or the judge, to
examing the thing or the information and to make a copy of it,
subject to such conditions as the judge considers necessary to
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preserve and safeguard it, if the judge is salisfied as to the
sufficiency of the applicant’s reasons for seeking the order.

308, If the seized thing was in a sealed package, the judge
shall, in the order, require that it be resealed without alteration or
damage.

309. The order shall be in writing, in the prescribed form and
signed by the judge who issues it

310. The order shall disclose
(e1) the applicant’s name;
(£ the crime under investigation or charged;

(¢) a description of the seized thing thut is the subject of the
order;

(d)y the date the seizure was made;

{¢) the name of the custodian;

() the decision of the judge and any condilions imposed;
{g) the datc and place of issuance; and

(#) the name and jurisdiction of the judge.

CHAPTER V
APPEALS

311. Any person aggrieved by a decision under section 293
{issue of privilege) may appeal the decision to an appeal court
within thirty days after the datc of the decision.

312. The seized thing shall remain with the custodian, without
being interfered with or examined, for thirty days after a decision
on the issuc of privilege is made or pending an appeal of that
decision, unless all aggrieved persons waive their right to appeal in
writing.
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Advisory Panel of Judges

The Hon. Madame Justice Claire Barrette-Joncas,
Superior Court of Quebec

His Honour Judge Stephen Borins.®

District Court of Ontario

The Hon. Mr. Justice James C. Cavanagh,
Court of Queen’s Bench of Alberta

The Hon. Mr. Justice William A. Craig,
Court of Appeal of British Columbia

The Hon. Mr. Justice Charles L. Dubin,
Court of Appeal of Ontario

The Hon. Judge Jean B. Falardeau,

Cour des sessions de la paix

The Hon. Judge Bernard Grenier,

Cour des sessions de la paix

The Hon. Mr. Justice Doane Hallett,
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The Hon. Mr. Justice Malachi C. Jones,
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Court of Appeal of Quebec

The Hon, Mr. Justice Louis-Philippe Landry,
Superior Court of Quebec

His Honour Judge Patrick J. LeSage,®
District Court of Ontario

The Hon. Mr. Justice Angus L. Macdonald,
Supreme Court of Nova Scotia, Appeal Division
His Honour Judge Jean-Pierre Plouffe,*
Provincial Court of Quebec

The Hon. Mr, Justice Melvin L. Rothman,
Court of Appeal of Quebec

His Honour Judge André Saint-Cyr,

Tribunal de la jeunesse, Montreal

His Honour Judge Roger E. Salhany.*®

District Court of Ontario

The Hon. Mr. fustice William A. Stevenson,*
Court of Appeal of Albcrta

¥ Indicates titles at the time, They have since changed.
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The Hon. Mr. Justice Calvin F. Tallis,
Count of Appeal of Saskatchewan

The Hon. Mr. Justice André Trotier,
Superior Court of Quebec

Representatives of Provincial and Federal Governments

British Columbia
Hal Yacowar

Alberta
Michael Watson
Saskatchewan
Carol Snell

Manitoba
John Guy, Q.C.

Ontario

Denise Bellamy

Jeff Casey

Howard Morton, Q.C.

Quehec

Rémi Bouchard*
Jean-Frangois Dionne*
Daniel Grégoire

New Brunswick
Eugene Westhaver, Q.C.

Nova Scotia
Gordon 8. Gale, Q.C.

Prince Edward Island
Richard Hubley

Newfoundland
Colin Flynn

Federal Department of Justice

Richard Mosley
Daniel Préfontaine, Q.C.
Ed A. Tollefson, Q.C.

# Indicates titles at the time. They have since changed.
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Canadian Bar Association

G. Greg Brodsky., Q.C.,
Winnipeg

Serge Ménard,
Bitonnier du Québec
Richard C. Peck. Q.C.,
Yancouver

Joel E. Pink, Q.C.,
Halifax

Mar¢ Rosenberg,
Toronto

Donaid J. Sorochan,
Vancouver

Canadian Association of Chiefs of Police

Chief Greg Cohoon,
Moncton Police Force

Deputy Chief Thomas G. Flanagan, 5.C.*
Ottawa Police Force

Chief Robert E. Hamilton,*
Hamilton-Wentworth Regional Police

M® Guy Lafrance,

Montreal Urban Community

Staff Sergeant John Lindsay *

Edmonton Police Force

Chief Collin Millar,

Harnilton-Wentworth Regional Potice

Chiel Herbert Stephen,
Winnipeg Police Department

Canadian Association of Law Teachers

Professor Bruce Archibald,
Dalhousie University

Professor Pierre Béliveau,
Universily of Montreal

Professor Christine Boyle,
Dalhousie University
Professor Eric Colvin,
University of Saskatchewan

* [ndicates titles at the time. They have since changed.
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Professor Anne Stalker,
University of Calgary

Professor Donald R. Siuart,
Queen’s University

Former Members of the Law Reform Commission of Canada

Madame Justice Claire Barrette-Joncas,
Superior Court of Quebec

The Hon. Mr. Justice Jean-Louis Baudouin,
Court of Appeal of Quebec

The Hon. Mr, Justice John C. Bouck,
Supreme Court of British Columbia

The Hon. Mr. Justice Jacques Ducros,
Superior Court of Quebec

Dr. Martin L. Friedland, Q.C.

The Hon. Mr. Justice E. Patrick Hartt,
Supreme Court of Ontario

His Honour Judge Edward J. Heuston.
County and District Court of Ontario

The Hon. Mr. Justice Gérard V. La Forest,
Supreme Court of Canada

The Rt. Hon. Antonio Lamer, P.C.,
Supreme Court of Canada

Louise Lemelin, Q.C.
John D. McAlpine, Q.C.
Dr. fohann W. Mohr

The Hen, Mr. Justice Francis C. Muldoon,
Federal Court of Canada, T.D.

The Hon. Mr. Justice Réjean F. Paul,
Superior Court of Quebec

Alan D, Reid, Q.C.

The Hon. Mr. Justice William F. Ryan,
Federal Coun of Canada, A.D.
{retired)
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